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Overview 
Personal injury suits typically include costs for a plaintiff ’s future medical bills. In most cases, plaintiffs’ attorneys use life care 
planners to estimate their clients’ future medical costs. Life care planners often use the billed charges of one healthcare provider 
or a small number of providers as the basis for calculating the value of the services they determine the plaintiff needs. However, 
provider charges are not an appropriate measure of the value of healthcare services. In fact, less than 5 percent of national healthcare 
payments are made based on provider charges.1 Instead, the US healthcare system uses the market value of healthcare products 
and services to establish payment levels. Market value should be used in personal injury cases as well. 

This white paper describes reasons why provider-billed charges may be an inappropriate measure of the value of medical products 
and services, and how the market value of these services should be measured and applied in personal injury cases.

Provider Charges Are an Inappropriate Measure of the Value of Medical Products and Services
Provider charges are an inappropriate measure for several reasons. First, because their charges are unregulated,2 providers 
can establish charges arbitrarily. Many providers establish charge levels without regard for economic marketplace principles3 
and often without considering the actual costs of products and services. Hospitals maintain what is known as a “charge 
description master” (CDM), or “charge master,” which contains thousands of individual items and the charges associated with 
them. Every possible billable item and service provided by a hospital must be included in the charge master in order for those 
items to then be billed. A team of hospital staff, which includes representatives 
from the finance and clinical departments, is typically responsible for reviewing 
and updating the charge master. 

However, a study conducted by the Lewin Group for the Medicare Payment Advisory 
Commission (MedPAC) found that less than 15 percent of hospitals ensure that 
their charge masters are updated according to a specific schedule and reflect 
current costs and market conditions.4 The study’s authors note that “[h]ospital 
charges have been set over several decades, long before facilities had a good sense 
of the costs of providing services.” Further, “[w]ith inflationary increases over time 
being applied to thousands of [codes] and with varied methods applied to charge setting over time, it has become difficult for 
many hospitals to explain or rationalize the basis of their charges…which may not relate systematically to costs.”

Although the Affordable Care Act requires that hospitals make charges public, and many states also have charge reporting requirements, 
neither federal nor state governments regulate charge levels.5 For example, hospitals and selected other healthcare providers in 
several states are required to submit their charge data to a state agency, but the states only compile and publish the data; they do 
not regulate rates.6 It is not unusual for a hospital to have wide variation in its charges relative to costs. A hospital may, for example, 
establish a price for a drug that is twenty times its cost, while charging for routine nursing care at a rate that is only twice its cost.7 

1 George A. Nation III, “Determining the Fair and Reasonable Value of Medical Services: The Affordable Care Act, Government Insurers, Private Insurers and 
Uninsured Patients” (June 10, 2013), p. 456, available at: http://www.baylor.edu/content/services/document.php/206145.pdf 

2 The only exception is hospital charges in Maryland, which are regulated by the Maryland Health Services Cost Review Commission.

3 Uwe Reinhardt, “The Pricing of U.S. Hospital Services: Chaos Behind a Veil of Secrecy,” Health Affairs 25(1) (January 2006), 57–69, available at: http://content.
healthaffairs.org/content/25/1/57.full 

4 A. Dobson, Joan DaVanzo, Julia Doherty, and Myra Tanamor, “A Study of Hospital Charge Setting Practices,” The Lewin Group, prepared for Medicare Payment 
Advisory Commission (December 2005).

5 PPACA, § 1001, 124 Stat. 119, 130-8, amended by § 10101(f), 124 Stat. 119, 885-7 (codified at 42 U.S.C. § 300gg-18). Maryland is the only exception; the state’s Health 
Services Cost Review Commission sets hospital charges.

6 National Conference of State Legislatures, “Transparency and Disclosure of Health Costs and Provider Payments: State Actions” (updated March 2017), available 
at: http://www.ncsl.org/research/health/transparency-and-disclosure-health-costs.aspx 

7 Florida Hospital Government & Public Affairs, “Variation in Hospital Costs and Charges,” Health Issues Brief (June 2013), available at: https://www.
floridahospital.com/sites/default/files/medicare_costs_hib_june_2013.pdf 
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Market Value of Medical Products and Services Is the Appropriate Measure of the Value of 
Medical Goods and Services
If provider-billed charges are inappropriate, it is necessary to turn to other measures. Underlying these measures is the 
premise that the value of healthcare services is the amount that willing buyers pay and willing sellers accept. The willing 
buyer/willing seller concept is rooted in neoclassical economics and is a key part of US tax law.18 It can also be found in 
legal decisions on the value of healthcare services.19

The concept of “market value” is defined as “the price at which a buyer is ready and 
willing to buy and a seller is ready and willing to sell.”20 Although most often applied 
to consumer purchases such as real estate, automobiles, and other products and 
services, the concept of willing buyer and seller also forms the underpinnings of 
contract negotiations between health insurance companies and healthcare providers. 
As described previously, although providers may establish a roster of charges 
for specific items and services, such as a hospital charge master, these charges 
are often either not considered or heavily discounted in contractual agreements 
between payers and providers. Indeed, what is listed in the chargemaster is not 
what patients and payers will actually pay.21

The Internal Revenue Service (IRS) addresses the issue of willing buyer/willing seller 
in Treasury Regulation §1.170A-1(c)(2) regarding fair market value: “The price at which 
the property would change hands between a willing buyer and a willing seller, when 

the former is not under any compulsion to buy and the latter is not under any compulsion to sell, both parties having reasonable 
knowledge of the relevant facts.” Although the regulation is most often applied in determining the tax obligation of buyers and 
sellers in business appraisal transactions, the concept can also be applied to the purchase of services, including healthcare services; 
services are simply substituted for property.22 The concept was supported in the opinion of the Court of Appeals of California in 
Children’s Hospital Central California v. Blue Cross of California.23 At issue was the reasonable value of post-stabilization emergency 
medical services provided by the hospital to California Medicaid24 patients enrolled in Blue Cross’s Medi-Cal managed care plan. 
While the trial court had determined that the value of the medical services should be established based on the hospital’s full billed 
charges, the appeals court disagreed, citing the argument that the price agreed upon by a willing buyer and willing seller should 
be the basis for the value of the services:

Accordingly, although Hospital’s full billed charges were relevant to the issue of the reasonable and customary 
value of the services, they were not determinative. Analogizing this situation to other quantum meruit cases, 
relevant evidence would include the full range of fees that Hospital both charges and accepts as payment for 
similar services. The scope of the rates accepted by or paid to Hospital by other payors indicates the value of the 
services in the marketplace. From that evidence, along with evidence of any other factors that are relevant to 

18 See, for example, descriptions of the work of Eugen Bohm-Bawerk in Robert B. Ekelund and Robert F. Hebert, A History of Economic Theory and Method: Sixth 
Edition, Long Grove, IL: Waveland Press (2014), pp. 353–355; and Revenue Ruling 59-60, Internal Revenue Code, Section 2031.

19 This point was emphasized in the appellate opinion for Children’s Hospital Central California v. Blue Cross of California et al. Court of Appeals, State of California, 
Fifth Appellate District, No. F065603. 

20 Merriam-Webster, legal definition of “market value” (updated July 26, 2017), available at: https://www.merriam-webster.com/dictionary/market%20value 

21 C. Pallary, “Deconstructing the enigmatic hospital chargemaster,” Becker’s Hospital CFO Report (September 4, 2015), available at: http://www.
beckershospitalreview.com/finance/deconstructing-the-enigmatic-hospital-chargemaster.html 

22  T. Smith and M. Dietrich, BVR/AHLA Guide to Healthcare Industry Compensation and Valuation (2012), pp. 140–141. 

23 Children’s Hospital Central California v. Blue Cross of California et al., Court of Appeals, State of California, Fifth Appellate District, No. F065603.

24 The California Medicaid program is called “Medi-Cal.”
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the situation, the trier of fact can determine the reasonable value of the particular services that were provided, 
i.e., the price that a willing buyer will pay and a willing seller will accept in an arm’s length transaction.25

Thus, if the basis for determining the value of healthcare services is willing buyers and sellers, then the data used to establish value 
should be the prices agreed upon by these willing buyers and sellers. These “market values” are often calculated using Medicare 
payment rates as a benchmark. Because Medicare is the largest payer for healthcare services, and because Medicare rates are 
designed to cover provider costs, rates paid by Medicare are often used as a starting point to calculate rates paid by others. 

In its 2017 Report to the Congress, MedPAC found that Medicare physician payments averaged 78 percent of commercial 
payments; conversely, commercial/private-sector fees are paid at a rate equal to 128 percent of the Medicare rate on average.26 
Private-sector hospital rates are also often established based on a percentage of the Medicare rate. According to the American 
Hospital Association, commercial plan hospital reimbursement in 2014 averaged 162 percent of Medicare rates.27

As described previously, the Medicare program is required by statute to reimburse providers for the value of services 
provided.28 According to the American Hospital Association, the average Medicare payment-to-cost ratio for hospitals 
in the US in 2014 was 88.5 percent, meaning that hospitals were reimbursed 88.5 percent of their costs by the Medicare 
program on average.29 Although similar data are not tracked for physicians, in its 2017 Report to the Congress, MedPAC 
maintains that Medicare payments are adequate for physicians, meaning that for most providers, Medicare reimbursement 
covers their costs plus a small profit margin.30 Individuals without insurance are often able to negotiate a payment that is no 
greater than the provider’s Medicare or Medicaid rate, which generally allows the provider to cover its costs to treat the 
patient. In 2006, the State of California passed the Fair Pricing Act, in which the maximum price that hospitals can charge 
uninsured patients cannot exceed the amount that the hospital would receive from any government-sponsored program 
such as Medicare or Medicaid.31 Nine other states, including New York, Illinois, and Colorado, also have fair pricing laws.32 
These laws allow uninsured patients to pay what government plans pay rather than provider charges, which, as has been 
described, are often many multiples of the Medicare or Medicaid rate.

25 Id. at 15.

26 MedPAC, Report to the Congress (March 2017), p. 98.

27 American Hospital Association (2016).

28 MedPAC (2016). 

29 American Hospital Association (2016).

30 MedPAC (2017), p. 98.

31 G. Melnick and K. Fonkych, “Fair Pricing Law Prompts Most California Hospitals to Adopt Policies to Protect Uninsured Patients from High Charges,” Health 
Affairs 32(6) (June 2013), 1101–1108.

32 Michael M. Batty and Benedic N. Ippolito, Financial Incentives, Hospital Care, and Health Outcomes: Evidence from Fair Pricing Laws, Finance and Economics 
Discussion Series 2015-107, Washington: Board of Governors of the Federal Reserve System (2015), available at: http://dx.doi.org/10.17016/FEDS.2015.107 
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