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These case studies are written for the benefit of not only the contractor but also the project owner and legal counsel.

Without a contract termination clause, a contractor that is terminated during the completion of a construction project is due 
“the benefit of the bargain.” This means that if the contractor’s cost estimate is deemed reasonable, the entire unpaid amount 
of anticipated project profit, along with incurred costs to produce and terminate the work in process—including project 
preparation and materials procurement—becomes payable by the owner. The question that must be answered, and which the 
contractor must be willing to provide complete financial documentation in support of, is: “How much profit did the contractor 
anticipate to earn from the complete and successful prosecution of the project?”

Before this profit can be determined, the owner should determine an as-accurate-as-possible evaluation of the percent and 
dollar value of the contractor’s properly completed work at the time of termination. If any work was in need of remediation, 
the owner should determine the cost of remediation and reduce the amount payable to the terminated contractor. 

Notwithstanding potential remediation costs, the contractor must prove the amount of anticipated profits for the project. The 
most useful source of this evidence is if the contractor has surety bond requirements or a large bank borrowing arrangement, it 
is likely required to have annual CPA-prepared financial statements—either reviewed or audited. In the construction industry, 
common practice is to include in the financial statement presentation certain “supplemental schedules”: Operating Expenses, 
Completed Contracts, and Contracts-In-Process. The Contract-In-Process schedule identifies the estimated cost and profits 
anticipated by the contractor for each project being completed in the given year. This statement becomes the means by which 
the CPA can determine the percentage of completion for each of the contractor’s projects and, therefore, the amount of revenue 
the contractor may recognize for the period. Because it is prepared by an external, independent third party, this statement 
frequently becomes the most authoritative means for the contractor to support its anticipated profit on the terminated project. 

In the event the contractor does not have the supplemental schedules prepared with its annual financial statements, the owner 
should be provided with the contractor’s bid estimate (tender) to determine the anticipated project profits at bid time, in terms 
of both dollars and percentage of contract revenue. Regardless, the reasonableness of the bid needs to be verified and proofed 
against the contractor’s actual performance. A straightforward case study of this anticipated profit calculation includes the 
reduction for profits that have already been recognized through project progress and the remaining anticipated profits payable 
to the contractor, as shown below.

A variation of the anticipated profit occurs when the contractor bid the project anticipating a break-even (no profit) or, in 
some cases, a loss. Aside from actual construction costs, preparation costs, and procurement costs, the question becomes: 
“Does the contractor owe the owner money in the event the project was bid at a loss?” It is the opinion of the writer that the 
loss would be included as a credit against actual costs payable upon termination.

Total Contract Amount $1,000,000 

Estimated Costs to Complete  920,000 

Anticipated Project Profit (8%) $    80,000 

Estimated Percentage of Completion (45%)  $ 450,000 

Estimated Costs of Work To Date  414,000 

Earned Project Profit (8%)  36,000 

Total Amount Due to Contractor (reducible for remediation costs)  $   44,000 
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However, it has become common practice, especially in the private construction sector, for the owner to include a “Termination 
for Convenience” clause in the contract. The courts have accepted this clause under the conditions that its language is “clear 
and conspicuous.” The premise of this clause is that the owner has the ability and right to terminate the contractor “at will.” 
The reasoning for the termination is therefore irrelevant. However, the damages consequences can be sobering.

First, it must be determined if unpaid construction costs exist through the date of termination. The work that has been 
performed and accepted should be paid according to the Schedule of Values based on a mutually agreed upon percentage of 
completion. Additionally, as identified in our sample clause, the contractor must prove its costs incurred for work performed 
but not yet complete to the point of triggering a milestone or increase in the percentage of completion. Prior to the Notice to 
Proceed, the contractor also may have incurred costs necessary to prepare to execute the work and procure materials and 
equipment necessary to perform the scope of work within its contract. These costs are not a part of reimbursable costs unless 
imbedded in the contractor’s “mobilization” costs. They are understood to be absorbed by the overhead and profit included 
in the contract price. However, if the contractor is terminated, it can never fully absorb these costs and, therefore, should be 
entitled to collect them plus a reasonable markup for home office overhead and profit. The home office overhead and profit, 
once again, can be determined through a review of the contractor’s financial statements or bid estimate.

Within the Termination for Convenience clause, an additional clause may restrict the contractor’s ability to also charge for 
“consequential damages.” General damages are those that flow directly and naturally from a wrongful act or omission, or are 
presumed by the law to have resulted therefrom. “Special” or “consequential” damages are those that “do not necessarily, but do 
directly, naturally, and proximately result from” the injury for which compensation is sought.1 The American Institute of Architects 
(AIA) waives “Claims for Consequential Damages” as “damages incurred by the Contractor for principal office expenses including 
the compensation of personnel stationed there [home office overhead], business and reputation [lost future profits], and for loss 
of profit except anticipated profit arising directly from the Work [subject Project].”2 According to the AIA, the purpose for these 
limitations on claimable damages is to reduce the tendency for inflated claims. Based on this type of clause, these damages would 
not be compensable in the event of termination. If this type of clause is included, only direct project related, already incurred costs 
and anticipated Project profits could be included in a damages calculation. We have even seen owner-created contracts that limit 
anticipated Project profits to those that have already been earned through the completion of scope work.

Other case studies include situations where, after review of the bid estimate and financial statement supplemental schedules, 
the owner learns that the contractor bid the project anticipating no profit or a loss; or that the original profit has “faded” due to 
project circumstances that cost the contractor more than anticipated but are not a result of actions of the owner and, therefore, 
must be absorbed by the contractor. Another case study would be if the contractor and owner had agreed upon change orders 
that were completed prior to termination. The final case study would be if the contractor has a unit-price contract and items that 
included high-profit margins in the unit prices are excluded (deductive change orders), leaving low- to no-profit margin items.

Examples of factors affecting case study results include:

• The contractor bid the project at break-even (no profits). This infers that only the costs to satisfactorily complete the 
scope of work would be covered by the contract revenues. 

• Problems encountered that lead to a cost increase for the contractor would cause the project to result in a financial 
loss. If the extra costs cannot be passed on to the owner, then they belong to the contractor. 

• The project eventually goes into a loss position, and the owner elects to terminate the contractor before the completion 
of the project. 

1 17 Fla. Jur.2d Damages §8

2 AIA Document A201–2007, General Conditions of the Contract for Construction, Article 15.1.6, “Claims for Consequential Damages.”
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Case Study 1

The contractor cannot prove that the items within the contract scope being terminated were the cause of the overall project 
loss and, therefore, cannot prove the damages that are compensable. The contractor must suffer a relative deduction for the 
loss percentage. The amount potentially payable to the contractor at termination would be $315,000:

Case Study 2

A situation that could further complicate these case studies would be the inclusion of work performed under mutually accepted 
change order or change directives (collectively, COs) made by the owner. COs approved during the prosecution of the project 
and completed prior to termination will cause a change in anticipated profits, so they need to be identified and accounted for. 
As the amount of overhead and profit for such items is negotiated or contractually determined, they could add an additional 
layer to the calculation, with a tendency to be higher than the contractor’s bid percentage. This is due to the fact that many 
contracts are won by the lowest responsible bid. Assuming a $1 million contract bid with an 8% profit that has $500,000 in 
approved COs with a contractual 15% markup will change the effective profit margin on the project to 10.33%.

Accepted but unpaid - per Schedule of Values  $              125,000 

Planning & Procurement costs  $              100,000 

Partially completed costs  125,000 

Gross Additional costs 225,000

Less Remediation Costs  (25,000)

Net Additional costs  $              200,000 

Less Project Loss Percentage (5%)  (10,000)

Amount Due At Termination  190,000 

Total Amount Due to Contractor  $315,000 

Accepted but unpaid - per Schedule of Values (Original Scope)  $           125,000 

Planning & Procurement costs  $           100,000 

Partially completed costs (Original Scope)  125,000 

Gross Additional costs  225,000 

Less Remediation Costs  (25,000)

Net Additional costs  $          200,000 

Change Orders Total (100% completed but unpaid)  $           500,000  500,000 

Actual Completed Costs  425,000 

CO Profit (15%)  75,000 

Total Amount Due to Contractor $825,000 
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Case Study 3

The contractor has a unit price contract, and the anticipated profits on the completed scope of work can be determined 
individually. Some items prove to be priced to include a profit, and some do not. The amount potentially payable to the 
contractor at termination would be $425,000:

Summary

Contractors make Termination for Convenience claims that include many types of damages. The methodologies to calculate 
the damages generally follow established principles. However, claimable damages can be limited by contract clauses. If these 
contract clauses are determined to be “clear and conspicuous,” courts tend to enforce the contract and limit claims that are 
barred by the contract. Given the relatively well-established principles and contract limitations of claimable damages, it is 
important to factor this risk into the calculus of settling a termination for convenience claim versus the cost of pursuing the 
claim at arbitration or litigation.

Accepted but unpaid - per Schedule of Values  $       125,000 

Planning & Procurement costs  $       100,000 

Partially completed costs (loss items)  $       100,000 

Less Project Loss Percentage (5%)  (5,000)  95,000 

Partially completed costs (profitable items)  100,000 

Plus Project Profit Percentage (5%)  5,000  105,000 

Amount Due At Termination  300,000 

Total Amount Due to Contractor (reducable for remediation costs)  $      425,000 
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