
Seeking Regulatory Remedies in Response to 
COVID-19—What Options Do Utilities Have? 

The ongoing COVID-19 pandemic will have a cost and a revenue impact on every UK firm. Hope remains that the UK’s strong 
market-based economy will rebalance itself once the situation normalises, with prices adjusting to ensure that companies 
can survive and recover their financial health. 

The situation for utility companies is complicated by their prices being constrained tightly by caps set by economic regulators, 
which can prevent them adjusting their prices to reflect unavoidable COVID-19 costs. Companies will need to consider 
employing one of several regulatory mechanisms to ensure that their income covers their COVID-19 costs. In this article, 
we will look at the available options. 

The options depend upon companies’ regulatory frameworks and where they are in their regulatory cycle. The companies’ 
positions can be divided into five broad categories:

1. rejected a recent price control determination 
and referred it to the Competition and Markets 
Authority (CMA);

2. not due a price control for some time;  

3. in the final stages of a price control process;

4. near the end of a regulatory period; and

5. have simple price caps, or prices capped relative 
to a larger incumbent.

Rejected a recent price control determination and referred it to the CMA
For these firms, the available remedy is requesting the CMA to take the incremental COVID-19 costs into account when 
redetermining the price control. Interestingly, the four water companies that challenged Ofwat’s recent PR19 final 
determinations at the CMA have adopted different approaches to the issue in their statements of case. Yorkshire Water, for 
example, dedicated the foreword of its statement of case to the issue, whereas Anglian Water gave it less prominence and 
only mentioned it as not being a cause of financeability issues with the notional structure. 

Not due a price control for some time
Companies that have recently accepted Ofwat’s final determinations will need to make an application for an interim determination. 
Under the regulatory regime applicable to water, this will mean claiming that COVID-19 has caused a “Substantial Adverse 
Effect”; or, now that emergency legislation is in place, it might be possible to use the standard Interim Determination of K, 
or “IDoK”, process as the legislation may count as a “Relevant Change of Circumstances”. 

In the final stages of a price control process
These companies, such as the electricity and gas transmission and gas distribution companies subject to Ofgem’s RIIO-2 
framework, as well as Royal Mail and BT, will need to collate persuasive evidence for their regulator to allow incremental 
costs to be considered in the final determination. They may also need to take a view on whether to ask for the price control 
to be delayed and the existing framework rolled over, notwithstanding regulators’ intentions to press ahead. 

Near the end of a regulatory period
The fourth category includes companies that are sufficiently near the end of a regulatory period to make an in-period 
adjustment unlikely, such as electricity distribution companies subject to Ofgem’s RIIO-2 framework. These firms will have 
to collate the evidence, in the same way as the companies falling into categories 1 and 2 above, to enable their regulator to 
include the costs in the next price control. 
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Have simple price caps, or prices capped relative to a larger incumbent 
The final category involves the smaller independent network companies (e.g. New Appointment and Variations companies 
in the water sector) that have either a simple price cap or prices capped relative to those of a larger incumbent. These 
companies will need to approach their regulators and request a bespoke adjustment. Regulators are unlikely to make a 
permanent change, so it would be prudent to consider putting forward proposals for a temporary mechanism to allow the 
incremental COVID-19 costs to be recovered over a reasonable timeframe to avoid price shocks for customers. One option 
would be to include the incremental costs in a temporary mini-Regulatory Asset Base (RAB), which funds additional revenue 
above the existing constraints (which can remain unchanged), until the RAB has run off. 

Whichever category a company falls into, the evidence base that it requires relating to COVID-19 impact is much the same, 
as is the required standard of proof. Established rules of evidence, such as those published by the CMA, and by Ofwat for its 
interim determination mechanism, tend to set out what is generally good practice for regulatory submissions of this nature 
and specify the usual tests that regulators apply to evidence submitted by companies. 

While companies usually have a good understanding of the relevant facts and access to sufficient data, as well as regulatory 
guidance as to what constitutes a successful regulatory submission, they can find it difficult to convince regulators that 
those requirements have been met. 

This often comes down to presentational reasons, such as:

 - inappropriate structure leading to a document being misinterpreted as biased;

 - evidential documents assuming too much of the reader;

 - documents being presented in a way that is frustrating for a busy, intelligent lay reader to navigate; or

 - documents providing insufficient detail regarding the source and derivation of data for an intelligent reader 
to decide how much weight to place on them.

As COVID-19 continues to create unparalleled pressures on the economy, presenting evidence in a persuasive way will be of 
paramount importance. Regulated entities are typically well versed in collating and validating the relevant evidence. Making 
sure that the presentation matches that could be the determining factor when seeking regulatory remedies in response to 
the global pandemic.

BRG professionals combine a deep understanding of actual market behaviour with relevant economic theory and robust 
empirical research. We provide expertise to regulated firms, investors and other stakeholders in performing detailed 
economic and technical analyses and have particular experience before competition authorities, courts, tribunals, arbitration 
processes and sector-specific regulators.
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