Considerations When Reclassifying
Independent Contractors

Recent court cases in Cali-
fornia (e.g., Dynamex Opera-
tions West v. Superior Court")
activity by the US Department
of Labor? regarding what con-
stitutes a legitimate indepen-
dent contractor working rela-
tionship have led some
companies to reconsider their
current relationships with their
workers. Some companies
have made the decision to “re-
classify” their independent con-
tractors as hourly employees.
Examples of gig economy
companies that have reclassi-
fied their workers as employ-
ees include: Honor, Instacart,
Zirtual, Shyp, Hello Alfred,
Munchery, Eden, and Luxe.®
Reportedly, success for some
of these companies after the
change has been mixed.*

Reclassification of workers
and employees can be a com-
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plex process because it im-
pacts not just the individual job
being reclassified, but also dif-
ferent systems and structures
throughout the organization.
The most significant change
for workers may be the fact
that as employees, they are
now covered by the Fair Labor
Standards Act and are there-
fore entitled to additional pay
for overtime hours worked,
among other protections. In
addition, as employees, these
workers have access to com-
pany support structures and
processes that may exist, such
as human resource services.

Providing employees with
internal services and manage-
ment can result in additional
expenses for the business and
increased operational
complexity. An organization
should evaluate these chal-

lenges before making changes
to classification. An employer’s
ability to anticipate and ad-
dress these challenges in ad-
vance can have a large impact
on the success of the reclas-
sification process. Below, |
highlight some processes that
may be impacted when organi-
zations make the decision to
change their independent con-

tractors to employees.®

1. Labor Hours and
Scheduling Work

One advantage to working
with independent contractors,
from a company’s perspective,
is that they can be “on de-
mand” based on the needs of
the business. This flexibility in
staffing can be financially ad-
vantageous to many compa-
nies and may actually be es-
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sential to some gig economy
company business models.

When independent contrac-
tors are converted to employ-
ees, their work schedule typi-
cally cannot be modified as
quickly, and the business must
carry the expense of compen-
sating employees for time
worked regardless of customer
flow and production. This ex-
pense can be significant and
has been cited as the primary
reason why some gig-economy
companies that have reclassi-
fied have gone out of
business.®

The creation and ongoing
management of employee
work schedules can require a
significant investment of com-
pany time and resources.
While increasingly sophisti-
cated software can facilitate
balancing the range of vari-
ables that need to be taken
into account when creating an
employee work schedule (such
as expected customer de-
mand, employee availability,
and available labor hours),
each work schedule has to be
actively managed as the reality
of the work day plays out. In
many industries, an employee
work schedule is subject to
frequent modification because
of employee call-outs and un-
expected peaks in business.
Depending on location, how-
ever, an employer’s ability to
react and actively modify em-

ployee work schedules may be
limited. Some jurisdictions
have notice requirements re-
garding posting work sched-
ules and providing employees
with advance notice of any
changes.” Predicting customer
demand, accommodating em-
ployee needs, and modifying
work schedules appropriately
to maintain an appropriate bal-
ance of staff and maintain prof-
itability can be an ongoing
challenge for employers in
some industries.

2. Time Tracking

An employer is responsible
for tracking actual work hours
and breaks (depending on lo-
cation) taken by hourly
employees. Compliance with
time tracking involves imple-
menting a time-tracking mech-
anism (such as a time-clock)
or integrating a program into
an existing point of sale (POS)
register or computer. For
hourly employees, any work
beyond eight hours a day or
forty hours a week (depending
on location) will result in over-
time pay. Paying 1.5 times an
hourly rate can have a signifi-
cant impact on labor costs, and
many businesses try to avoid
incurring this expense. Avoid-
ing overtime payments re-
quires a thorough and dynamic
scheduling process (as de-
scribed above).

Employee work hours must

be recorded and then re-
viewed, and deviations from
the expected work hours must
be explained and accounted
for. A formalized process to
guide this review and handle
exceptions consistently and
appropriately should be devel-
oped to avoid claims of
mishandling.

Depending on the nature of
the business, companies may
consider evaluating whether
there are any pre-clock-in or
post-clock-out compensable
activities that employees are
required to perform when start-
ing and ending their shifts (e.g.,
unlocking store, turning on/off
alarm). Recent case law in
some states suggests that the
duration of these activities
should be noted by employers
and in some cases may be
compensable.® It may therefore
benefit employers to be aware
of such activities and to have a
reliable assessment of how
much time these tasks take to
complete.

3. Redefined Job Re-
sponsibilities

Unlike when working with in-
dependent contractors, em-
ployers have the ability to ac-
tively manage employees’ work
and monitor productivity. With
these changes, some employ-
ers may decide to modify the
scope of responsibilities as-
sociated with a particular job.
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For example, giving employees
accountability for managing
others can be added to the job.
In addition, involvement in ac-
tivities that benefit the busi-
ness overall, such as the iden-
tification and selection of new
staff, can be assigned to hourly
employees.

When the tasks and respon-
sibilities of a job change, modi-
fications are likely required to
related materials, such as job
descriptions, selection criteria,
training content, and perfor-
mance criteria, some of which
are addressed below.

4. Training

Policies, procedures docu-
ments, and training materials
must be developed to guide
employees on how to perform
new job tasks, such as time-
clock procedures. To the extent
any job responsibilities are
modified and new performance
expectations are developed,
training must be provided to
clearly articulate their
importance.

Compliance with internal
procedures, such as time-clock
procedures, meal and rest
breaks, and safety guidelines,
is important for employers to
ensure that employees are
safe and to avoid the risk of
violation penalties. To encour-
age new rule adoption, all em-
ployees, including manage-
ment, can be held accountable

for hourly employee
compliance. Integrating this ac-
countability into performance
measures may reinforce its
importance.

Preparing and distributing
internal communications ex-
plaining why the reclassifica-
tion has been done and what
these changes mean for the
company is an important step
for employers with any organi-
zational change effort. Organi-
zational change can cause
stress for employees, and fre-
quent, consistent internal mes-
saging is one action that can
minimize it.

5. Performance Manage-
ment and Control

Companies can actively dic-
tate how and when services
are provided and manage the
performance of employees.
Clear expectations around how
to provide services, as well as
management of the outcomes
of work, can be communicated
and enforced. The company
can dictate the sequence and
manner in which services are
provided and impose conse-
quences for deviations from
these expectations. This level
of monitoring can increase the
consistency and quality of ser-
vice provided to customers,
which can be beneficial to the
business. This has been noted
by some companies as one of
the primary drivers behind their
reclassification.®

The Employee’s
Perspective

Reclassification can result in
meaningful job changes from
an employee’s perspective. As
noted above, new expectations
around work hours and avail-
ability are likely. As a conse-
quence, pay rates may
change. New compensation
may also be available from the
company in the form of benefits
and other non-monetary
offerings. Unlike compensation
models based solely on pro-
duction, the hourly employee
receives a minimum hourly
rate regardless of
performance. This can make
income more stable and pre-
dictable, which some workers
may find preferable to the in-
consistency often associated
with working as a contractor.

The support that the com-
pany can provide for employ-
ees may be perceived as a
positive change for some
workers. Receiving guidance
and instruction on how to per-
form specific activities, and
having a designated person or
department to go to (e.g., man-
ager, human resources) as
questions or problems arise,
can make it easier for some
employees to perform their
work effectively.

In contrast, some hourly em-
ployees may struggle with the
lack of flexibility in their work
hours and the need to commit
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in advance to working specific
hours. Having accountability to
a specific manager may create
additional structure and may
reduce workers’
independence. Having a direct
supervisor and being held to

defined performance standards
may be interpreted as restric-
tive for some workers who had
the freedom associated with
contracting. Further, changes
in work responsibilities may
require new training and learn-

Table 1: Potential Implications for Employers and Employees

ing, which some workers may
not want.

A summary of potential impli-
cations for employers and em-
ployees is included in Table 1.

Employers
e Labor hours and work schedules
O Adjustments to labor budgets

number of employees)
e Time tracking

e Training

meal and rest breaks)

O Increased standardization
e Redefining job responsibilities

ing content
O Dictate how work is executed

e Legal Implications
O Impact on frequency of litigation

tion

Missed meal and rest breaks

sable activities off the clock)

shaving)

O Changes to work scheduling (e.g., total labor hours,

O Changes to timekeeping and payroll systems

O Updates to company policies (e.g., clocking in/out,

O Internal messaging regarding the changes

O Reuvisions to job descriptions, selection criteria, train-

e Performance management and control

O Monitor employee task execution

[[] Decreased risk of litigation related to misclassifica-
] possible increased risk of litigation related to:

e Off-the-clock work (security checks, working from
home, walking time, donning and doffing, compen-

e Timekeeping system issues (e.g., rounding, time

O Overall pay
O Benefits

comp)

e Changes in hours worked
O Reduced flexibility
O Commitment to schedules in advance required

O Reduced accessibility “after-hours”
e Changes in compensation

O Employee protections (e.g., overtime pay, workers

e Additional procedures and policies to learn and follow
(e.g., clocking in/out, meal and rest breaks)

e Changes to job responsibilities
e New metrics and performance management expectations
O Increased accountability

e Reduced autonomy
e Impact on employee morale and organization culture

Employees

SUMMARY

Reclassifying workers is a
multifaceted process that can
have a notable impact through-
out an organization. While le-
gal risk may be reduced with
respect to independent con-
tractor status, new compliance

challenges may be created by
employing hourly employees.
Modifications to internal struc-
tures and systems in advance
of any change may be required
to ensure that new expecta-
tions are clearly communicated
and followed by new hourly
employees. To ensure ongoing

compliance, an audit program
can also be established to
monitor employee behavior.
Before making any reclassifica-
tion decisions, it is advisable
to seek legal guidance.

The views and opinions ex-
pressed in this article are those
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of the authors and do not nec-
essarily reflect the opinions,
position, or policy of Berkeley
Research Group, LLC or its
other employees and affiliates.
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