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Can Package Size Constitute a Promotional Service? 
Recent Decision Raises Questions about the Implications of 

the Robinson-Patman Act

Jeffrey Klenk 

A recent decision by the district court in western 
Wisconsin to permit a plaintiff to argue that 
packaging sizes could constitute a promotional 
service under sections (d) and (e) of the Robinson-
Patman Act raises a set of questions that have not 
been previously addressed.1  Indeed, the court 
itself recognized the uniqueness of the arguments 
before it.2  This decision thus provides a good 
framework for revisiting the relevance of 
Robinson-Patman claims in the post-Volvo world 
and for considering the implications of more 
expansively interpreting the meaning of a 
promotional service. 

This case arises from a dispute between Clorox, a 
maker of well-known household products, and 
Woodman’s Food Market, an operator of a chain 
of grocery stores located in Wisconsin and Illinois.  
At issue is Clorox’s decision to sell “large” 
packages of its products only to stores that it views 
as membership clubs, which includes Sam’s Club 
and Costco.  Although Woodman’s is not a 
membership club, it claims to have a similar retail 
model as Sam’s Club and Costco – namely, an 
industrial feel and an emphasis on low pricing – 
which allegedly brings it into direct competition 
with those stores.   Woodman’s claims that 
Clorox’s decision provides a “significant 
competitive advantage” to Sam’s Club and Costco 
since not only will they be able to undercut 
Woodman’s prices but they will also be able to 
offer a broader selection of packaging sizes; an 
attribute which Woodman’s claims is of value to 
some of its customers.3 

To rectify this perceived competitive disadvantage, 
Woodman’s filed suit under Section 2 of the 
Clayton Act.  Specifically, Woodman’s claimed that 
packaging size is a promotional service and, as 
such, falls under sections 2(d) and 2(e) of the 
Clayton Act.4  Under these sections, if Woodman’s 

1 Woodman’s Food Market, Inc. v. Clorox Co., 2015 WL 
420296 (W.D. Wisconsin 2015). 
2 Id. at 4. 
3 Woodman’s Food Market, Inc. v. Clorox Co., Plaintiff’s 
Complaint, filed October 28, 2014 (“Complaint”) at ¶¶ 36 and 
38. 
4 Woodman’s, 2015 WL 420296 at 2 and 3. 

can show that packaging size is a promotional 
service, then Clorox’s actions would be per se 
illegal.  This means that Woodman’s would not 
need to prove competitive injury to prevail.  In 
addition, Clorox would not be able to argue as an 
affirmative defense that its actions were pro-
competitive.  In response to Woodman’s suit, 
Clorox filed a motion to dismiss the case arguing 
that packaging size is not a promotional service 
and that the particular sections of the Clayton Act 
referenced by Woodman’s do not address whether 
a seller can refuse to deal with a particular 
retailer.5  Woodman’s pointed, however, to what 
the district court characterized as a “pair of old-
but-never-revoked administrative decisions and a 
series of more recent FTC guidelines” that 
putatively show that packaging size can, in fact, 
constitute a promotional service.6  Finding these 
cases “directly on point” the district court denied 
Clorox’s motion to dismiss the case.7 

Section 2 of the Clayton Act, and its subsequent 
amendment through the Robinson-Patman Act, is 
intended to prevent certain forms of price 
discrimination that according the Federal Trade 
Commission might “give favored customers an 
edge in the market that has nothing to do with their 
superior efficiency.”8  Generally, two types of 
pricing conduct fall under Robinson-Patman 
claims.  Primary-line price discrimination is a form 
of predatory pricing and addresses the potential 
for harm that a reduction in a firm’s price in a 
specific geographic region may cause to that firm’s 
competitors while secondary-line price 
discrimination addresses the potential for harm 
that may result from a reduction in price to some, 
but not all, of a firm’s retailers.  At issue in the 
Clorox matter is an allegation of secondary-line 
price discrimination. 

Although the Robinson-Patman Act is 
characterized as an antitrust law, many observers 
over the years have noted that the legislative 

5 Id. at 3. 
6 Id. at 4. 
7 Id. at 6. 
8 Federal Trade Commission, “Price Discrimination: Robinson-
Patman Violations” (“FTC – Price Discrimination”) 
<https://www.ftc.gov/tips-advice/competition-guidance/guide-
antitrust-laws/price-discrimination-robinson-patman>. 
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intent behind Robinson-Patman – protecting the 
interests of small retailers from the buying power 
of large chain stores – inherently results in 
lessened competition and higher prices for 
consumers.9  In a seminal decision squarely 
addressing that tension, the Supreme Court 
observed in dicta at the end of its decision in the 
Volvo matter that “interbrand” competition, rather 
than “intrabrand” competition is the “primary 
concern of antitrust law” and that the “Robinson-
Patman Act signals no large departure from that 
main concern.”10  The court went on to say that it 
would “resist interpretation geared more to the 
protection of existing competitors than to the 
stimulation of competition.”11  Given this language, 
it was thought that the Volvo ruling would raise the 
bar for successfully bringing Robinson-Patman 
challenges.  One scholarly article even purports to 
have found statistical evidence supporting that 
conclusion.12  Other evidence appears more 
nuanced.13 

Regardless of the long-term effects of Volvo, the 
case brought by Woodman’s side-steps many of 
the issues Volvo raises since Woodman’s pleads 
violations of Sections 2(d) and (e), which do not 
require a showing of competitive harm.  Thus, to 
the extent that Volvo does heighten the necessity 
of showing harm to competition more broadly than 
just harm to a particular competitor, Woodman’s 
would still be able to prevail in its claims even if 
Clorox’s actions otherwise would be found to have 
a negligible, let alone positive, effect on 
competition.  Furthermore, Clorox is also 
foreclosed from arguing that its actions were the 
result of bona fide cost differences inherent in the 
manufacturing, selling or delivery of different 
packaging sizes.14  This means that even though 
Clorox, as noted in Woodman’s complaint, 
rationalized its decision as an attempt to 
“streamline [its] operations” and “[c]reate the right 

9 See, for example, Herbert Hovenkamp, Federal Antitrust 
Policy: The Law of Competition and Its Practice, West 
Publishing Co.: St. Paul, MN, 1994 at § 14.6a. 
10 Volvo Trucks North America, Inc. v. Reeder-Simco GMC, 
Inc., 546 U.S. 164, 180-181 (2006). 
11 Id. at 181. 
12 Ryan Luchs, et al., “The End of the Robinson-Patman Act? 
Evidence from the Legal Case Data,” Management Science, 
vol. 56, no. 12, December 2010, pp. 2123-2133 at 2130-2131. 
13 See, for example, the discussion in Robert Skitol, “Two Years 
After Volvo v. Reeder: The Robinson-Patman Act Is Still with 
Us,” Antitrust, vol. 22, no. 2, Spring 2008 (“Skitol”), pp. 78-83. 
14 The FTC notes two types of “legal defenses” to alleged 
violations of Robinson-Patman but observes that the “cost 
justification [defense] does not apply if the discrimination is in 
allowances or services furnished” as is alleged here.  See, FTC 
– Price Discrimination. 

assortment of sizes and brands” to “maximize” its 
sales it could still be liable for falling afoul of 
Robinson-Patman if Woodman’s can demonstrate 
that packaging size is a promotional service.15 

This case thus boils down to a question of whether 
packaging size does, in fact, constitute a 
promotional service.  Certain evidence suggests 
this could be a reasonable conclusion.  In addition 
to case law, Woodman’s invoked the so-called 
Fred Meyer Guides, which are intended to “explain 
how suppliers can provide advertising allowances 
and other promotional payments and services to 
retailers without running afoul of certain provisions 
of the Robinson-Patman Act.”16  These Guides 
were specifically promulgated in regards to 
sections 2(d) and (e) since, as the FTC has 
observed, the notion of promotional services has 
“not been exactly defined by the statute or in 
decision.”17  In determining what might constitute a 
promotional service under Sections 2(d) and (e), 
the FTC observed that a “requirement” for a 
service to fall under these sections is that it “be 
used primarily to promote the resale of the seller’s 
product by the customer.”18  

Specifically included on the Guides’ non-
exhaustive list of promotional services is “special 
packaging, or package sizes,” a point argued by 
Woodman’s.19  However, as Clorox rejoined, in an 
update to its Guides in September 2014, the FTC 
gave as an example of special packaging a 
manufacturer offering to provide to retailers 
“Halloween-themed packaging” during the 
Halloween season.20  Although the court found as 
“unpersuasive” Clorox’s interpretation that the 
Guides are referring to a “temporary gimmick to 
drive up business during a particular season” it 
does acknowledge that Woodman’s needs to show 
that the “special size of Clorox’s large-packs is 
connected to the resale of those products.”21 

One avenue then for Clorox to dispute Woodman’s 
claim is to show that its large packages do not 
drive customer demand for its products.  Although 
Woodman’s claims that “it is more convenient for 
customers to purchase and carry home large-pack 

15 Complaint at ¶ 29. 
16 FTC Press Release, “FTC Approves Final Amendments to 
Guides to Help Businesses Comply with Law Regarding 
Promotional Allowances and Services,” September 24, 2014. 
17 16 C.F.R. at § 240.7. 
18 Id. 
19 Woodman’s, 2015 WL 420296 at 4. 
20 Woodman’s, 2015 WL 420296 at 4.  See also, 79 FR at 
58249. 
21 Id. at 5. 
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products,” demonstrating the veracity of that claim 
would require showing that customers do, as 
alleged by Woodman’s, prefer transporting one 42-
pound bag of kitty litter as opposed to, say, two 
20-pound bags.22  A number of possible methods 
exist for making such a demonstration.  Clorox 
could, for instance, conduct a customer survey 
showing that, all else equal, customers generally 
prefer smaller or less heavy package sizes or, at 
least, that package size is a not a determinant in 
making purchasing decisions.  Alternatively, 
Clorox could show, potentially, that Woodman’s 
purchases of large package sizes, in juxtaposition 
to its purchases of regular package sizes, 
comprise a relatively small percentage of 
Woodman’s overall purchases.  A reasonable 
inference then would be that large package sizes 
are not a primary driver of Woodman’s sales.  
Clorox could also look at the nature of Woodman’s 
customers compared to those of Sam’s Club or 
Costco as Woodman’s specifically notes that it is 
not a membership club.23  This fundamental 
difference between membership clubs and 
Woodman’s suggests that even if customers at 
membership clubs prefer the putative convenience 
of large package sizes, extrapolating such a 
conclusion to Woodman’s may be incorrect. 

By pleading that Clorox violated Sections 2(d) and 
(e) of the Robinson-Patman Act, Woodman’s was 
able both to avoid the competition issues raised in 
Volvo as well as to deny Clorox the ability to 
defend its actions on pro-competitive grounds.  As 
a result Clorox could still be found liable for its 
actions even if they were the result of a bona fide 
effort to minimize costs or otherwise served to 
enhance interbrand competition; either of which 
would be sufficient justification for not being found 
liable under one of the Act’s other sections.  The 
fact that a manufacturer’s actions could actually 
enhance competition yet fall afoul of antitrust laws 
has led at least one advisory body to recommend 
that “Sections 2(d) and 2(e) […] be amended to 
add a competitive injury requirement, thereby 
eliminating per se treatment for differences in 
promotional allowances and services.”24  The FTC 
itself has observed that “[b]ecause of the easier 
threshold of proof carved out for Sections 2(d) and 
2(e), the Commission and the courts have an 
obligation to ensure that the jurisdictional 

22 Id.  See also, Complaint at ¶ 16. 
23 Complaint at ¶ 21. 
24 See, Skitol at 82. 

prerequisites of those sections are reasonably, 
and not expansively, construed.”25   

In an effort to avoid continued litigation, Clorox 
decided to stop shipping its products to 
Woodman’s, noting in a letter to Woodman’s that 
its “unwillingness to discuss resolution of the 
litigation [has] caused Clorox to reach this 
decision.”26  An outcome that reduces consumer 
choice, softens competition and conceivably 
results in higher prices surely cannot be consistent 
with the intent of U.S. antitrust laws.  This would 
suggest a reconsideration of how Sections 2(d) 
and (e) of the Robinson-Patman Act should be 
applied in practice. 
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25 Woodman’s, 2015 WL 420296 at 5 (quoting In re Gibson, 95 
F.T.C. 533 (1980)). 
26 Ed Treleven, “Clorox to Stop Shipping Products to 
Woodman’s,” Wisconsin State Journal, February 26, 2015. 
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