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ECONOMICS 
Distinguished 
economists that 
have served as 
senior faculty 
at renowned 
universities and 
held prominent 
public positions

FINANCE  
AND VALUATION  
Specialists in 
finance with 
a depth of 
experience in 
valuation and the 
assessment of 
complex damages

INDUSTRY 
EXPERTISE 
Seasoned 
industry 
practitioners 
that have 
served in senior 
management 
positions, 
as industry 
regulators, and 
as specialist 
consultants, in a 
variety of sectors

ACCOUNTING 
Specialists 
in forensic 
accounting and in 
issues of technical 
accounting 
treatment under 
US GAAP and IFRS

The BRG Approach
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BRG advises clients on the highest-stakes disputes and investigations in the Asia-Pacific region 
as part of our firm’s closely integrated global network.

Harnessing expertise in finance, accounting, analytics and technology, and drawing on a depth 
of industry experience, our teams provide economic consulting services, financial analysis, 
expert reports and testimony, transaction-related diligence and disputes services, and strategic 
guidance to businesses, investors and law firms.

Our teams are made up of the most highly qualified professionals and senior industry executives 
who have built, managed and restructured major businesses in Asia. Our industry experts 
have acted as principals and advisors in tens of billions of dollars’ worth of M&A transactions, 
financed mega-infrastructure projects, worked on private equity-backed leveraged buyouts 
(LBOs) and managed complex structured finance vehicles. We combine analytical thinking and 
structured presentation with decades of commercial knowledge and experience. 

 
The complex nature of M&A disputes makes them uniquely fertile ground for our approach. 
In addition to the traditional accounting expert role, we bring a commercial understanding 
of the transaction and an appreciation of the perspectives of all parties involved. We unpick 
the commercial drivers and the behaviours of the parties in order to navigate the dispute 
and decipher the relationship between the complaint and underlying issues. Our industry 
practitioners bring an intuitive view which is combined with our team’s analytical rigour and 
understanding of the dispute resolution process. 

About BRG 
Asia-Pacific

Our Expertise – 
M&A Disputes

M&A: KEY PLAYERS AND THEIR INTERESTS 

TARGET

BUYER SELLER

- Debt financing 

- Acquire cash- 
generating asset 
- Synergies with  

existing operation 
- Sell in future to  
generate excess  

return

Fulfill duties 
Maximise price 

Comply with regulations 

Enhance returns

Retain positions 

Enhance control, e.g. through MBO 

Financial incentives, e.g. vesting of options

Legal / Financial / DD / M&A

Maximise net returns

Legal / Financial / DD / M&A

Maximise net returns

ADVISORS

INVESTORS

ADVISORS

INVESTORS

BOARD

MANAGEMENT

- Achieve high cash  
consideration 

- Free up management 
resources 

- Simplify or change  
corporate strategy 

- Avoid identified risks  
(e.g. downturn in profits,  
valuation, reputational  

harm)
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Having seen M&A and private equity disputes 
become the fastest-growing area of our 
work in Asia–Pacific (APAC), our eagerness 
to talk to our clients and colleagues about 
the trends involved, and to conduct broad 
research to help us all better understand the 
complexities of the field, predates COVID-19. 

The arrival—and unwelcome stay—of 
the pandemic has done nothing to slow 
the existing increase of M&A disputes in 
the APAC region, and it is highly likely 
that 2021 will see an even steeper rise, as 
disagreements fermented during the ‘Year 
of Lockdowns’ turn into full-blown disputes 
That is one of the core messages that comes 
from this, BRG’s first-annual Asia-Pacific 
M&A Disputes Report.

To put our view of the increase in M&A 
disputes in perspective, our APAC M&A 
practice has been increasing its workload in 
this area by around 50 percent year-on-year 
since 2017, and any increase in uncertainty 
and volatility will exacerbate that trend. 
People have pulled together during this 
strange year, and allowances have been made. 
But that will not continue for much longer. 
With mass vaccination in sight, and the 
prospect of an end to government support for 
business, the eyes of investors and lenders are 
focused firmly on safeguarding their interests.

What has become clear during the preparation 
of this report is that many disputes that are 
brewing currently will ask questions that go to 
the fundamentals of dealmaking. For example, 
‘If a pandemic doesn’t trigger a material 
adverse change clause, what does?’ asks one of 

our interviewees, with a hint of mischievous 
rhetoric. Questions such as these are set to be 
well arbitrated in the near future.

The questions go deeper than MAC clauses, 
to the nature of value. How exactly does one 
value a company during the highly artificial 
and unusual conditions of 2020? How does 
one make an effective pricing decision in the 
face of such volatility? How are known and 
unknown risks carved out between buyer and 
seller, and how does this intersect with value? 

These are the sort of knotty and fundamental 
problems that my team at BRG relishes 
and that we are experts at solving. So, as 
the world begins to move back to a sense of 
greater normality, we can look forward to an 
interesting and stimulating year of work. 

In a year’s time, when we intend to publish our 
second annual report, we will have a clearer 
picture of market developments. We also will 
draw on more trends and analysis from well-
connected professionals across the region. 

Along with more answers, however, we 
are sure to have more questions. In our 
work, as in everything we do, our thirst for 
understanding drives our teams to dig deeper 
and think more critically—and it is this 
commitment that is valued by our clients and 
professional colleagues.

Finally, I would like to thank all of the people we 
have spoken to in putting together this report: the 
private equity dealmakers, lawyers, investment 
bankers, arbitrators and expert witnesses. You 
are colleagues all, and it is a privilege to be part of 
such a close-knit business community. 

Foreword –  
Mustafa Hadi  
Managing Director and Co-Leader of BRG’s Asia-Pacific Region 

Mustafa Hadi 
Managing Director, BRG Asia-Pacific 

December 2020

‘The M&A Disputes 
Report is part of an 
important initiative 
to work with our 
law firm partners to 
better understand 
this complex area 
of work. We have 
launched this 
publication in Asia-
Pacific, where BRG 
has seen a rapid 
uptick in transaction-
related disputes 
involving our private 
equity clients, and in 
future editions will 
broaden its scope 
and explore other 
regions, creating a 
useful resource for all 
professionals active 
in this field’.

            Tri MacDonald  
            President, BRG 
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As COVID-19 aftershocks ripple through the 
global marketplace, heightening trade tensions 
and exacerbating economic pressures that had 
begun to percolate before its arrival, the havoc 
already wrought by the pandemic is set to create 
a surge in disputes over M&A and private equity-
related transactions, according to BRG research. 

In interviews and survey responses, senior 
lawyers and dealmakers cited a steady, gradual 
uptick in deal-related disputes that began 
several years ago. And they increasingly expect 
that market conditions in 2021 will put buyers 
and sellers at odds over a variety of deal terms, 
accelerating that upwards trend. 

Those conditions include lockdown orders 
aimed at curtailing a further wave of 
COVID-19 infections in the winter months, 
which will put more strain on businesses’ 
incomes and balance sheets, creating 
a potential liquidity crunch, conjuring 
the spectre of a prolonged recession and 
widening the gaps between deal terms and 
business realities in many transactions. 
Already, lawyers say they are seeing 
widespread market volatility breeding 
friction in the dealmaking process and 
raising tensions among the parties. 

‘It is just more difficult to get deals across the 
line, at least on the same terms’ as in previous 
years, says Kathryn Sanger, a partner at 
Herbert Smith Freehills in Hong Kong. ‘People 
are certainly more willing to fight to protect 
their interests’. 

Heightened tensions between parties could 
be compounded by geopolitical pressures, 
particularly surrounding China, where 
disputes have been increasing steadily since 
before the pandemic as a result of the US–
China trade war and rumoured decoupling. 
Those diplomatic tensions have led many 
companies and investors to diversify their 
exposure to Asian supply chains and markets. 
And while the incoming Biden administration 
could ease tensions with its Chinese 
counterparts, the tensions will not  
vanish entirely. 

Should disputes deriving—either directly 
or indirectly—from COVID-19 proliferate in 
the coming months, much of the contention 
between parties is likely to focus on material 
adverse change (MAC) clauses. Given their 
often ‘zero sum’ nature, disputes involving 
MAC claims are of course nothing new,  
but in 2020 they began to feature much  
more prominently. 

The pandemic’s complex impacts almost 
certainly will create disputes around other 
contract terms as well. In interviews,  
lawyers flagged force majeure, conditions 
precedent, representations and warranties 
and endeavours clauses among the most 
likely centres of contention. In fact, much 
legal wrangling around those clauses has 
already begun to occur in 2020, as deal 
execution became more complicated and 
buyers and sellers alike began to see cash 
reserves dwindling.

Executive Summary 
New annual research report shows economic 
and political pressures, exacerbated by 
COVID-19, could put buyers and sellers  
at odds in 2021. 

‘It is just more  
difficult to get  
deals across the  
line, at least on  
the same terms.’
              Kathryn Sanger  
               Partner, Herbert  
             Smith Freehills

EXECUTIVE SUMMARY CONTINUED 
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PRE- 
SIGNING
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PERIOD
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STAGES OF M&A TRANSACTIONS AND HOW DISPUTES ARISE

CLOSING

Focused on Letter 
of Intent, exclusivity 

or confidentiality 
agreements 

Failure to agree if  
LOI is binding

Alleged breach of 
exclusivity

Focused on meeting 
conditions to closing, 

e.g. regulatory 
approvals, shareholder 

consent 

Dispute whether 
conditions to closing 

have been met

Material adverse 
change (MAC) Clause

Purchaser uses MAC 
to reduce price

Most M&A disputes  
arise at this stage 

Purchase price 
adjustments

Breaches of 
representations and 

warranties

Sellers indemnification

Earn-outs/contingent 
consideration

Ongoing commitments 
of seller, e.g. interim 
service agreements

Discovery of fraud 

P
A

C
T  

TO D
ATE

Talk of disputes related to COVID-19 so far 
has focused generally on the industries hit 
hardest by the pandemic: hospitality, travel, 
and commercial real estate, to name a few. 
The sectors that are thriving also could 
be the sources of heavy dispute volumes 
in the near term. In pharmaceuticals, for 
instance, booming deal activity, with complex 
intellectual property provisions, inevitably will 
produce disputes. 

But with vaccines being administered and a 
potential end to the COVID-19 crisis on the 
horizon, dealmakers are already on the hunt 
for bargains across many industries. And 
those transactions may be sowing the seeds 
of disputes to come, says Kevin Hagon, a 
director at BRG.

‘Sentiment is shifting to identifying the 
businesses that have new opportunities 
arising from the impacts of the crisis, while 
continuing to seek out companies that remain 
undervalued’, he says. ‘As these transactions 
progress towards completion and beyond, 
we expect there to be instances where the 
depressed valuations turn out to be justified, 
to the disappointment of certain buyers, and 
this may form the mainstay of M&A dispute 
volumes in 2021’.

Each of these insights emerged from survey 
responses and from interviews with lawyers 
on the front lines of corporate dealmaking and 
disputes in the Asia–Pacific (APAC) region. 
A more thorough discussion and analysis of 
their observations follows. 

‘As transactions 
progress towards 
completion and 
beyond, we expect 
there to be instances 
where the depressed 
valuations turn out 
to be justified, to the 
disappointment of 
certain buyers, and 
this may form the 
mainstay of M&A 
dispute volumes  
in 2021’.

            Kevin Hagon  
             Director, BRG 



Key Findings
M&A and private equity-related transaction 
disputes had been steadily rising prior to 
COVID-19. The pandemic and its aftershocks  
are now set to create a surge.
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The Disputes Landscape: Looking Back at 2020

Those who did see an increase in disputes 
characterised it as incremental, continuing 
a steady rise they had seen in recent years. 
And some reported seeing jumps in disputes 
arising from joint-ventures, particularly 
where one of the joint-venture partners was 
Chinese owned. 

That’s not to say COVID-19’s effects weren’t 
felt in the deal world or in the disputes 
community. In interviews and survey 
responses, lawyers and dealmakers report 
seeing indications that some buyers, likely 
rattled by the pandemic’s economic shocks, 
have used dispute resolution proceedings as a 
way to renegotiate price in 2020. 

‘In 2020, we saw legal proceedings being used 
to put pressure on counterparties to try to 
extract improved commercial terms. In the 
year ahead, we are likely to see proceedings 
increasingly being used to resolve genuine 
disagreements which have been festering over 
the past year’, says John Choong, a partner at 
Freshfields in Hong Kong. 

As we enter 2021, and as the fog of uncertainty 
that enveloped businesses in the early 
months of the pandemic continues to clear, 
interviewees expect to see a growing appetite 
for disputes. Buyers and sellers who have 
seen or experienced deteriorating business 

conditions are likely to become more sensitive 
about deviations between original contract 
terms and business realities, in contrast with 
recent years when heady economic growth 
often made it easy for parties to brush aside 
smaller issues uncovered in due diligence. 

‘People are more sensitive about the financial 
situation’, says Matthew Skinner, a partner at 
Jones Day in Singapore. ‘In the past, they may 
have been inclined to let these things ride; 
they would not want to upset the apple cart. 
But now it is different’. 

Parties by and large appear to have made 
their best efforts to be reasonable through 
the disruption of 2020. The question in the 
coming months will be whether they remain 
reasonable through the uncertainty of 2021.

COVID-19 IMPACT ON THE NUMBER 
OF M&A /PRIVATE EQUIT Y DISPUTES 
EMERGING (32 respondents)

While interviewees say COVID-19 has yet 
to spark a significant increase in disputes, 
survey respondents and interviewees alike 
say the trend is upward—with a surge of 
disputes l ikely in 2021. 

78% 
INCREASE

9% 
DECREASE

13% 
NO CHANGE

‘In the year ahead, we are likely to see 
proceedings increasingly being used to 
resolve genuine disagreements which have 
been festering over the past year’.

John Choong  
Partner, 
Freshfields
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COVID-19’s sudden, rapid sweep across the 
world brought many elements of dealmaking 
to a halt in the first half of 2020. Government 
shelter-in-place orders, travel bans and 
other restrictions precluded the possibility 
of physical inspection of assets and radically 
altered the economics of industries such as 
hospitality and travel. 

Many deals that had signed but hadn’t closed 
before the pandemic struck were put on hold. 
Some buyers struggled to secure financing 
or representations and warranties insurance; 
others found themselves unable to enter the 
countries where their acquisition targets 
were located. Most commonly, buyers found 
it increasingly difficult to make fully informed 
valuation decisions. The result was that, by the 
middle of 2020, large amounts of capital had 
moved to the sidelines. 

‘You want to get a sense of what you are 
acquiring’, says Lars Markert, a foreign law 
partner at Nishimura & Asahi in Tokyo. But 
with COVID-19 restrictions making that 
difficult, he says, ‘There is general uncertainty 
about proper value and commensurate 
purchase price’. 

To some extent, heated competition between 
private equity firms in bidding for assets 
in the market may have partially offset the 
drag on dealmaking created by COVID-19, 
interviewees say. And in an environment 
where physical due diligence has become 
difficult, private equity investors’ rush to 
sign acquisition targets to deals ahead of 
competing funds could lead to disputes in the 
coming months and years, as the acquiring 
firms either discover material flaws in the 
target businesses or simply develop cold feet 
about the purchase agreements.

PROGRESS ON M&A TRANSACTIONS THAT 
WERE UNSIGNED PRIOR TO COVID-19 
(30 respondents)

The majority of survey respondents saw 
a mix of deals progressing and stalling 
in the wake of COVID-19 disruptions. 
Interviewees echoed that finding, telling 
us that the pandemic slowed or halted 
progress on due diligence and other 
parts of the transaction process. 

57% 
SOME ARE 
PROGRESSING

20% 
TOO EARLY  
TO SAY 

2% 
ARE ALL  
ON HOLD

20% 
ARE ALL STILL 
PROGRESSING

How COVID-19 Impacted Transactions  
in Progress or Recently Closed

‘You want to get a sense of what 
you are acquiring. There is general 
uncertainty about proper value and 
commensurate purchase price’.

Lars Markert 
Foreign Law 
Partner,  
Nishimura & 
Asahi
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Concern about COVID-19’s impact on 
target company valuations isn’t the only 
factor driving increased pricing scrutiny. 
In some cases, buyers are experiencing, or 
are concerned about, deteriorating cash 
positions: the sellers’, their own or both. 
That has led some of them to think twice 
about purchase prices they agreed to before 
the pandemic. 

Similar concerns for buyers and sellers 
also led the parties to many deals around 
the world to give extraordinary attention 
to contract provisions that previously had 
gone largely unremarked upon. Thus did 
MAC clauses and force majeure provisions 
rise quickly to the forefront of many 
dealmakers’ thinking this year. 

CAUSES FOR DEL AYED/ABORTED  
M&A TRANSACTIONS  
(24 respondents)

The forces delaying or breaking up 
deals last year were distributed fairly 
evenly between buyers walking away, 
gaps in valuation and disruptions to  
the process. 

12

33% 
GAP IN BUYER/
SELLER VALUATION

33% 
DECISIONS  
BY BUYER

4% 
DECISIONS  
BY SELLER

29% 
DISRUPTION  
TO PROCESS

How Buyers and Sellers Have Adjusted
AI in M&A Disputes:  
More Efficiency,  
Less Risk
Technological processes that 
automate the collection and 
presentation of key evidence are 
changing M&A disputes.  
Effective identification, collection 
and processing of relevant data, as 
well as the application of artificial 
intelligence during document 
review, will add significant 
efficiencies and accuracy to the 
process, reducing the overall risk  
and cost.

M&A disputes often require 
experts to review relevant 
documents and filter and analyse 
the information in order to form 
their conclusions. This approach 
can be streamlined using 
sophisticated technologies, such 
as eDiscovery tools that utilise 
predictive analytics to prioritise 
data sets and apply relevancy 
decisions based on similarities of 
documents, reducing the overall 
population of documents requiring 
manual review. 

Moving forward, greater 
automation will be applied across 
all aspects of the dispute. The 
more the machines learn from 
precedents and past case studies, 
the more accurately they can 
predict outcomes or damages.  
 
 Erick Gunawan  
 Director, BRG

The uncertainty engendered by COVID-19 
also both put a heightened focus on 
due diligence and created challenges in 
carrying it out, as noted above. ‘There 
is always the potential that, while in the 
process of doing due diligence, the parties 
could change their minds about the deal’, 
says Sanger, of Herbert Smith Freehills. 
On many deals, due diligence may just 
take longer, which almost by definition 
increases the risk that disputes will arise.
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Given that COVID-19 created material 
challenges for the majority of businesses, it is 
no surprise that the MAC provision became, 
in 2020, ‘the clause you need to take care 
of, whether you include it at all or define it 
carefully’ in every transaction, as Nishimura & 
Asahi’s Markert puts it.

It follows that MACs increasingly have been 
featuring prominently in disputes. Lawyers 
say that in years past, claims related to MACs, 
as well as conditions precedent (CP), were 
most often included cursorily in long lists of 
claims simply in the interest of preserving all 
possible avenues for claimants. But in 2020 
that began to change, and in 2021 disputes 
that centre on MACs could proliferate as 
buyers and sellers begin to grasp how the 
pandemic’s effects have rippled through the 
parties’ businesses.

When MAC- and CP-centred disputes do 
arise, the outcomes likely will hinge on 
questions of how the pandemic directly 
impacted the business and the subsequent 
quantification. And while some answers 
may seem obvious, others inevitably will 
encounter complications. It may be important 
to discern whether changes resulted from 
the pandemic itself or from government 
restrictions imposed in response. It could 
be important to determine whether the 
pandemic affected the target company 
alone—or disproportionately—relative to its 
entire industry or geography. 

Whatever issues might arise, the imperative 
for dealmakers and lawyers will be to look 
carefully at the wording of MAC provisions 
and CPs. In contracts where the provisions 
are defined precisely, the question may turn 
to whether COVID-19’s impact qualifies as a 
MAC or makes a CP impossible to meet. 

On the other hand, as one prominent  
Asia-based interviewee says, with a  
MAC that contemplates only general  
business disruption,  

  ‘if a pandemic is not  
                   a MAC, then what   
          else could be?’

MACs: Common, 
Yet Increasingly 
Contentious?
Material adverse change (MAC) 
clauses are common contractual 
provisions in M&A transactions. 
They typically give the buyer the 
right to terminate the transaction 
before closing if events occur that 
are significantly detrimental to the 
business of the target company. 
These provisions may become 
the subject of disputes when a 
buyer tries to rely on them to 
walk away from a deal. In such 
disputes, parties are often at odds 
over whether a given change is 
material or otherwise falls within 
the scope of the provision.

MACs in the Spotlight
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Jurisdictions 
The original epicentre of the COVID-19 outbreak, 
China also proved the most active jurisdiction 
for transaction-related disputes in 2020, 
according to lawyers in the region. In interviews, 
they point almost unanimously to China and 
South Korea as the most active jurisdictions 
for M&A disputes, though for different reasons. 
Lawyers say that in South Korea, the business 
culture drives many disputes. 

Chinese companies, by contrast, have been 
involved in more disputes in part because foreign-
direct investment has picked up in the last year 
and because cross-border deals have long been 
the norm, with companies and investors from 
around the world seeking to gain footholds in the 
expanding Chinese economy. 

But that economic growth has slowed in recent 
years. At the same time, credit has become 
harder to come by in China, with a swathe of 
bond defaults by state-owned entities reported in 
recent months (ten state-owned issuers defaulted 
on their bonds last year, double the average of 
the previous five years, according to Caixin). The 
resulting pressure on both the income statements 
and the balance sheets of many Chinese 
businesses inevitably will lead to disputes. 

The ongoing diplomatic tensions between the 
US and China will also impact cross-border 
M&A activity and disputes. Under the Trump 
administration, those tensions spilled into high-
profile disputes involving the US government, 
such as the administration’s attempts to influence 
transactions involving Chinese-owned TikTok. 

Nevertheless, interviewees note that deal activity 
has remained relatively robust, despite the 
increasing tensions of past years. And with a 
new American president taking office in January, 
investors in the US and elsewhere could be 
poised to become even more active in China, 
seeking to benefit from its sharp ‘first in, first out’ 
economic rebound.

Sectors  
To understand where disputes are likely to be 
most prevalent in the coming year, look to either 
end of this year’s performance spectrum. 

In the industries hit hardest by COVID-19, 
plummeting valuations and precarious futures 
will lead to active deal markets and almost 
certainly to frequent disputes. The commercial 
real estate, infrastructure, aviation and 
hospitality sectors, for example, could see heavy 
activity in 2021.

On the other end of the spectrum, industries that 
have been booming should continue to attract 
investors seeking acquisitions. In an industry 
such as pharmaceuticals, robust transaction 
volume combined with complex intellectual 
property issues and cross-border financing 
and ownership will create a steady stream of 
complications that can foster disputes. 

Along with the demonstrated vulnerability of 
global supply chains and market access through 
2020, demand for raw materials across the 
natural resources sector is being impacted by 
technological change and climate change policies. 

Andrew Webb, a managing director at BRG 
who has advised on M&A transactions in the 
sector for twenty-five years, says, ‘Investment 
strategies—and the wisdom of past and ongoing 
M&A transactions—are being reassessed, 
with the speed and scale of changes in asset 
valuations precipitating disputes rather than 
being accommodated though relationship 
and renegotiation, and with the dislocation of 
relationships impacting buyers and sellers, debt 
providers, equity investors and host governments’.

The infrastructure sector has suffered a double 
whammy from the pandemic. The economic 
slowdown has hit the financers of offtakers, 
while travel and other restrictions have in places 
played havoc with construction schedules. 
BRG infrastructure expert Peter Bird says, 
‘Construction and offtake contracts underpin 
infrastructure economics, so expect a surge in 
M&A disputes in the sector’.

Cybersecurity: 
Increasingly a Factor 
in M&A Disputes

A recent survey conducted 
by law.com revealed that as 
many as 73 percent of buyers 
conducting due diligence 
have uncovered evidence of 
undisclosed data breaches. 
The proliferation of breaches 
could have an adverse impact 
on the seller and give buyers 
an upper hand in the dispute 
process. The Verizon–Yahoo 
merger was rocked when two 
major cyber-attacks were 
revealed mid-transaction. 
While the data breaches 
themselves had occurred 
years earlier, Verizon soon 
shaved $350 million off its 
original offer for Yahoo.    
 
 Erick Gunawan  
 Director, BRG

SECTORS MOST LIKELY TO SEE  
M&A DISPUTES OVER THE NEXT  
T WELVE MONTHS  (46 respondents)

Survey respondents flagged the industries 
hardest hit by COVID-19 as the most l ikely 
hot spots for disputes in the coming year.

26% 
HOTELS

44% 
AVIATION

5% 
OTHER

26% 
RETAIL

Hot Spots: Where Disputes Are Percolating 

China and South 
Korea are the most 
active jurisdictions for 
M&A disputes, though 
for different reasons.
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While the challenges around  
valuation created by pandemic-related 
constraints gave dealmakers and 
lawyers headaches—and more than a 
little heartburn—in 2020, the result is 
likely to be a wave of innovation in the 
ways businesses are valued and  
deals structured. 

In disputes, the pandemic could 
produce a greater reliance on reps-
and-warranties clauses. Lawyers 
predict increased disputes around a trio 
of contract clauses. First, earn-outs, 
where the pandemic’s fallout causes 
adjustments to purchase price based on 
the performance of the company during 
a defined, finite period after the deal is 
closed. ‘I would expect some sellers to 
say that they need more time to prove 
the value of the company, and I would 
not be surprised if buyers say no to that’, 
says Niels Schiersing, an independent 
arbitrator at Arbitration Chambers 
based in Dubai and author of the recent 
monograph Earn-Out Disputes (2020). 

Second, bring-down clauses that require 
representations and warranties that 
were made at signing are to be made 
again on the closing date; the extended 
time between agreement and closing, 
plus the drastic change in market 
conditions, will set the table for many 
clashes between buyers and sellers. 

And finally, endeavours clauses  
(clauses that place an obligation on 
the buyer or seller to make ‘best’ or 
‘reasonable’ efforts to complete steps  
in a transaction), could lead to disputes  
as the parties scrutinise the decisions 
made by sellers through the challenges  
of the pandemic. 

The extraordinary effects of COVID-19 
on certain businesses, and thus on 
transactions involving those businesses, 
also may lead some parties to seek 
damages beyond those provided for 
in their contracts. Matthew Skinner, 
Partner at Jones Day, says he has already 
begun to see parties arguing that those 
contractual damages are insufficient.

Further 
Complications  
for Assessments  
of Value

We may see changes in the  
way risks—known and 
unknown—are allocated in 
a transaction, with related 
impacts on how value is  
sliced and returns shared 
between equity, debt and other 
providers of capital, as well 
as offtakers of risk such as 
insurers. If macroeconomic 
uncertainty persists, motivated 
sellers may feel compelled 
to accept deal structures 
where they retain market 
or credit exposure through 
contingent, deferred or non-
cash consideration. Where 
these deals end up in disputes, 
such structures will complicate 
assessments of value. 

 Mustafa Hadi  
 Managing Director, BRG

‘What we do see is an attempt to see [these] 
provisions declared invalid or say that 
they do not apply due to the invocation of 
other statutory provisions…I think that 
trend will continue’.

Looking Forward: How COVID-19  
and Its Aftermath Could Alter M&A

Matthew 
Skinner 
Partner,  
Jones Day 
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In the early days of the 
COVID-19 pandemic, with 
lockdowns wreaking havoc on 
commerce, legal proceedings 
brought to a virtual halt (only 
to later resume virtually) and 
confusion permeating daily 
activity on nearly every level, 
many observers predicted, 
quite sensibly, a surge in 
disputes related to M&A and 
private equity transactions. 

Our research shows that this 
surge is still gathering pace, 
just below the surface. As we 
enter the beginning of the 
end, businesses contemplate 
a return to normality and 
parties to M&A transactions 
begin to grapple with a new, 
post-COVID-19 reality, the 
wave of disputes is likely to 
break in 2021.

Conclusion

Methodology 
This report drew upon both survey results 
and in-depth interview insights gathered 
between October and December 2020.

Interviews were conducted with lawyers 
involved in M&A and private equity 
transactions in the APAC region. Their 
locations included Hong Kong, Singapore, 
Tokyo and Dubai.

Surveying of private equity and corporate 
finance professionals, together with lawyers 
and other advisers, took place mainly through 
LinkedIn, with twenty-four to forty-six 
responses to each question.
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John Choong, Partner, Freshfields, Hong Kong 
John Choong specialises in international arbitration, cross-border investigations and other dispute resolution 
matters with an Asia focus. Mr Choong has represented clients on a wide range of international commercial 
and investment arbitrations, including a number of complex billion-dollar arbitrations. He also has handled 
numerous investigations and regulatory/compliance matters, including a number of sensitive, high-profile 
matters which have resulted in successful resolutions.

Lars Markert, Foreign Law Partner, Nishimura & Asahi, Tokyo 
Lars Markert is a partner in Nishimura & Asahi’s international dispute resolution department. He regularly advises 
Asian clients, in particular from Japan, on German and European law issues, spanning a broad range of industries 
and subjects from international disputes, commercial negotiations, to internal investigations and compliance. Mr 
Markert also advises German and other European clients on their business activities in Asia. He has particular 
experience in contentious proceedings involving post-M&A, commercial, manufacturing, construction and 
distribution matters, in areas such as life sciences, automotive and energy. He has been involved in more than forty 
international arbitrations as counsel or arbitrator under the arbitration rules of institutions such as the DIS, ICC, 
Swiss Chambers, NAI, ICDR, KCAB, JCAA, SIAC and ICSID, as well as under UNCITRAL Rules.

Kathryn Sanger, Partner, Herbert Smith Freehills, Hong Kong 
Kathryn Sanger advises clients on complex international arbitration proceedings in Asia–Pacific. She has nearly 
fifteen years’ experience of advising clients on arbitration and litigation proceedings in APAC. Ms Sanger has 
advised clients across a wide range of industries and locations, with particular strengths in financial services, 
energy and China-related matters. Her arbitration skills and reputation in China matters are enhanced by her 
ability to speak and read Mandarin Chinese. Ms Sanger has an impressive profile in the Asian international 
arbitration market. She has been a council member of the Hong Kong International Arbitration Centre (HKIAC) 
since 2008 and serves on the HKIAC Executive Committee. She is the current chair of the HKIAC appointments 
committee and also has served on its rules and proceedings committees.

Niels Schiersing, Independent Arbitrator, Arbitration Chambers, Dubai 
Niels Schiersing serves as arbitrator and legal expert in domestic and international commercial arbitrations, 
construction and infrastructure arbitrations, energy arbitrations, commercial chancery arbitrations and 
investment arbitrations. He is dual qualified and admitted to practice both as an advocate in Denmark and as 
a solicitor in England and Wales, giving him profound and in-depth knowledge of civil law and common law 
principles alike. Mr Schiersing mostly divides his time between Europe, Asia, Africa and the Middle East with 
offices in London, Hong Kong, New York and Dubai. He resides in Dubai, United Arab Emirates. He is the author 
of the recent monograph Earn-Out Disputes (2020).

Matthew Skinner, Partner, Jones Day, Singapore and London 
Matthew Skinner is a leading international arbitration practitioner. He has extensive experience representing 
clients in legally complex and sensitive disputes. These include joint-venture, licensing, construction and post-
M&A disputes across a range of industry sectors (notably oil and gas, pharmaceuticals, mining, manufacturing 
and energy). Mr Skinner understands the business dynamics and strategic issues impacting the dispute 
resolution process, enabling him to provide solution-driven, commercially focused advice and effectively guide 
his clients through the litigation/arbitration process.

Thomas Walsh, Partner, Clifford Chance, Hong Kong 
Thomas Walsh specialises in international arbitration and acts as both counsel and arbitrator. Mr Walsh has 
acted in disputes across Asia–Pacific, having been based and working in the region since 2010. He has a broad 
range of experience which extends across a range of industry sectors and includes commercial, M&A and joint-
venture disputes. He has a particular focus on private equity and fund-related disputes as well as those relating 
to the construction, energy and aviation sectors. He is the head of the Clifford Chance’s Korean disputes practice 
and a senior member of its Greater China practice.

Key Contributors
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Mustafa Hadi, Managing Director, BRG, Hong Kong and Singapore 
Mustafa Hadi leads BRG’s Disputes and International Arbitration practice in Asia–Pacific and is co-leader of the 
firm’s APAC region. He established BRG’s first Asia-Pacific office, in Hong Kong, in 2015.

Mr Hadi has extensive experience in valuation, damages and accounting issues in M&A disputes and has testified 
in some of the most significant post-transaction disputes in the region, with claim values of up to US$1.5 billion. 
Mr Hadi’s first experience of M&A dates back to his early career as a strategy consultant, when he provided 
commercial due diligence advice to private equity buyers. He brings this commercial focus to his work on M&A 
disputes. Mr Hadi has been recognised as a leading expert in the APAC region in numerous guides and directories.

Kevin Hagon, Director, BRG, London and Hong Kong 
Kevin Hagon has over twenty years of experience in valuation and credit risk analysis. He has worked in roles 
including valuation advisor (contentious and non-contentious), investment banking, litigation consulting, and 
corporate mergers and acquisitions transactions.

Before joining BRG, Mr Hagon worked in investment banking, and his work covered valuation, investment 
analysis, principal finance and credit risk management. Prior to that, he worked for a UK corporate, where he 
acted as principal in acquisitions and disposals; and as a manager in a professional services firm, where his 
work covered share valuations, fiscal disputes, brand valuation, damages quantification and economic value-
added analysis.

Dr Peter Bird, Managing Director, BRG, London and Singapore 
Peter Bird is focused on expert testimony on economic and financial issues, including valuation and 
quantification of damages. His expert witness experience includes M&A and private equity disputes, joint-venture 
disputes and disputes relating to projects in the infrastructure, energy and utilities sectors, and their financing.

A PhD economist by training, Dr Bird started his career as an academic, researcher and economic consultant. 
He went on to pursue a distinguished twenty-five-year investment banking career with a leading international 
investment bank, rising to executive vice chairman, and has a global track record in mergers and acquisitions, 
privatisation, equity and capital markets (ECM) and debt advice, principally in the energy, infrastructure and 
utilities sectors. He has been based in Singapore for over a decade and has worked across Asia and globally. 
As an investment banker, Dr Bird built a world-leading utilities business and a leading Southeast Asia advisory 
business, and he founded a world-leading franchise in renewable energy.

Andrew Webb, Managing Director, BRG, London and Singapore 
Andrew Webb is a managing director at BRG, based in London and Singapore. He has worked in the UK and 
across the world, with a particular focus on mining and natural resources. During a twenty-five-year period 
at a leading international investment bank, he advised governments, private companies and joint ventures on 
strategy, fundraisings, debt financings, mergers, acquisitions, disposals and restructurings.

Mr Webb has advised many of the world’s leading mining companies. His experience spans the Americas, Africa, 
Asia, Western and Eastern Europe and Eurasia. 

Erick Gunawan, Director, BRG, Singapore  
Erick Gunawan is based in BRG’s Singapore office and is the head of the firms eDiscovery and Forensics practice 
in APAC. He has over fifteen years of experience in forensic consulting, compliance investigations, information 
governance, eDiscovery, data identification and collection. He has managed document review for both 
contentious and non-contentious matters.

Before joining BRG, Mr Gunawan worked for a specialist consulting firm, where he led the strategic design and 
implementation of end-to-end forensic technology services. He managed large-scale eDiscovery, information 
governance and review services in sectors including finance, life sciences and energy. Mr Gunawan is a testifying 
expert in the area of computer forensics and eDiscovery and has sworn in both UK and US courts. 
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advance in three key areas: disputes and investigations, corporate finance, and performance 
improvement and advisory. Headquartered in California with offices around the world, we are 
an integrated group of experts, industry leaders, academics, data scientists and professionals 
working beyond borders and disciplines. We harness our collective expertise to deliver the inspired 
insights and practical strategies our clients need to stay ahead of what’s next.
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