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Updated Standard Contractual Clauses

Alert
On June 4, 2021, the European Commission (“Commission”) issued the long-awaited new 
standard contractual clauses (SCCs). The new SCCs replace the legacy SCCs originally 
adopted in 2001 and 2010. The new set of SCCs aligns with General Data Protection 
Regulation (GDPR) requirements and better enables compliant international data transfers 
in our modern digital age. 

Key Takeaways 
 – A new modular approach allows organizations to choose which parts  

of the SCCs best suit their data-transfer schemes.

 – The new SCCs explicitly cover more types of third-party relationships, 
thereby reducing ambiguity and uncertainty in contracting. 

 – The new “Docking Clause” allows for additional parties to be added after 
initial execution. 

Important Dates

Publication Date: On June 4, 2021, the Commission issued the new SCCs. 

Effective Date: On June 27, 2021, the new SCCs became legally valid as an international data-transfer mechanism.

Repeal Date: On September 27, 2021, the legacy SCCs cannot be used in new contracts. 

Cessation Date: By December 27, 2022, the legacy SCCs must be replaced in all existing contracts (or an alternative, 
legal data-transfer mechanism must be in place). Transfers that rely on the legacy SCCs will no longer be valid.
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GDPR/Schrems II
The adoption of the GDPR in 2016 ushered in a new era of data protection and privacy 
in the European Union (EU). The GDPR strengthens individuals’ fundamental rights by 
regulating how businesses can process, or use, personal data. In particular, the GDPR 
restricts international transfers of European resident personal data unless the transfer is 
protected by one of several legal mechanisms provided for in the regulation. SCCs are one 
of few legal mechanisms on which business can rely to transfer European resident personal 
data to most regions around the world, including the United States. 

The legacy SCCs were designed during a pre-GDPR era and thus lack modern-day data 
protection and privacy law requirements. The new SCCs aim to, and largely succeed at, 
solving the compatibility issues between the legacy SCCs and the modern digital world. 
However, the new SCCs do not necessarily provide a perfect solution for all international 
data transfers. Companies may still need to implement additional protections for personal 
data to comply with the recent Data Protection Commissioner v. Facebook Ireland Ltd and 
Maximilian Schrems (“Schrems II”) decision. 

In July 2020, the Court of Justice of the European Union (CJEU), in Schrems II, invalidated 
the EU-US Privacy Shield Framework. Privacy Shield was one of the few legal mechanisms 
permitting the international transfer of personal data to the US under the GDPR. This 
decision resulted from growing concerns about US government surveillance of non-US 
citizens’ data housed in the US. The CJEU also questioned the SCCs’ ability to truly provide 
protections for EU residents whose data is housed in the US, since federal surveillance laws 
supersede laws governing contracts. In response, the European Data Protection Board 
adopted guidance advising companies transferring certain types of personal data to certain 
jurisdictions, including the US, to adopt additional safeguards to limit the likelihood and 
harm of such surveillance. 

The new SCCs specifically address these concerns in Section III, “Local Laws and Obligations in Case 
of Access by Public Authorities.” With this, the Commission incorporated a risk-based approach, 
requiring parties to warrant that they have “no reason to believe” that the destination country’s laws 
will prevent the data importer from fulfilling its data protection obligations. Parties are required 
to document an assessment of the transfer based on the envisioned uses for the data, the “laws 
and practices” of the destined country, and “any relevant contractual, technical or organizational 
safeguards put in place,” referring to the additional safeguards mentioned above. 

As for government requests for access to data, the data importer must notify the data exporter of 
any request (or access) by a governmental authority, ensure minimal information is provided to 
comply with such request, and provide regular transparency reporting, among other requirements. 

Ultimately, the new SCCs improve the balance between the risks to personal data identified in the 
Schrems II decision with the need to facilitate international data transfers in a modern-day economy. 

The new SCCs aim to, and largely succeed at, solving the compatibility 
issues between the legacy SCCs and the modern digital world.  

However, the new SCCs do not necessarily provide a perfect solution  
for all international data transfers. 
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New Design
The new SCCs adopt a modular approach to allow for more transfer and controllership schemes 
than the legacy SCCs. To better support modern and complex processing chains, the new SCCs 
provide for processor-to-processor (P2P) and processor-to-controller (P2C) transfer flows, 
in addition to the controller-to-controller (C2C) and controller-to-processor (C2P) transfers 
provided for in the legacy SCCs.

The new SCCs also consolidate all four transfer schemes into one document, which allows 
controllers and processors to select relevant clauses within one document. 

Multiparty Use and Docking Clause 
The legacy SCCs did not provide a means to add new parties to a contract over time, 
meaning that adding or changing processors or data recipients could require companies 
to re-sign the SCCs rather than modify them. The new SCCs’ “Docking Clause” explicitly 
allows for parties to be added after the fact. This clause clarifies confusion around 
whether adding an additional party is a permitted modification, especially for large-scale 
intragroup data transfers. 

Practical Next Steps
Although businesses may continue to execute contracts using the old SCCs until 
September 27, 2021, we advise clients to begin using the new SCCs as soon as practicable 
to reduce the number of agreements that must be updated once the old SCCs are no 
longer a valid transfer mechanism. 

Executed contracts containing old SCCs will be compliant until December 27, 2022, after 
which the data transfer will become unlawful unless the new SCCs are executed or another 
compliant transfer mechanism is in place.

We recommend businesses begin by inventorying current, executed contracts that rely 
on the old SCCs, including vendor, customer, and intracompany transfer agreements. 
Then, companies should map out plans to update affected contracts before the sunset 
date in December 2022. 
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About BRG
Berkeley Research Group, LLC (BRG) is a global consulting firm that helps leading organizations 
advance in three key areas: disputes and investigations, corporate finance, and performance 
improvement and advisory. Headquartered in California with offices around the world, we are 
an integrated group of experts, industry leaders, academics, data scientists, and professionals 
working beyond borders and disciplines. We harness our collective expertise to deliver the inspired 
insights and practical strategies our clients need to stay ahead of what’s next. Visit thinkbrg.com 
for more information. 
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