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Introduction

Transparency has become a popular buzzword among media outlets, in political circles, and in various industries across the United States, including
healthcare. In the healthcare space, transparency refers to prices, specifically contracted or negotiated rates. Historically, the Federal Trade
Commission (FTC) has been wary of price transparency, especially in the healthcare market. In a 2015 article regarding healthcare price transparency,
staff from the FTC’s Office of Policy Planning stated, “We are especially concerned when information disclosures allow competitors to figure out what
their rivals are charging, which dampens each competitor’s incentive to offer a low price, or increases the likelihood that they can coordinate on
higher prices[i] The federal government has taken enforcement actions over the past several years to ensure that pricing information has not been
shared among competitors.|ii|

In a seemingly contradictory move, the Trump administration pushed for price transparency in healthcare as a means to control costs and in mid-
2019 issued an Executive Order requiring the publication of rates.[iii] The contradictions between the Executive Branch’s order and the FTC's
publication have not been resolved. Nevertheless, hospital contracted rates are being unveiled as the result of two rules published by the Centers for
Medicare & Medicaid Services (CMS) with effective dates that are a year apart: the Hospital Price Transparency Rule and the Payer Price Transparency
Rule.

CMS Hospital Price Transparency Final Rule went into effect on January 1, 202L[iv] Under this rule, all hospitals are required to provide pricing
information online about the items and services they provide, including the contract rates they have negotiated with payers and the prices they
accept from cash-paying patients. This rule has been effective for more than six months, but many hospitals have not complied with the reporting
requirements, in part because of generally modest (especially for large systems)[v] financial penalties for not complying. While this rule has affected
the marketplace, the focus of this article is the Payer Price Transparency Final Rule.

CMS Payer Price Transparency Final Rule will go into effect on January 1, 2022. Similar to the Hospital Price Transparency Rule, the Payer Price
Transparency Rule requires health insurers to post the rates they have negotiated with the hospitals in their networks, as well as historical out-of-
network allowed amounts and drug prices.

While the Payer Price Transparency Rule is silent on the exact penalty calculation for health insurers, it implies that the amounts could be significant,
which raises questions about the potential flood of data that could suddenly become public next year. This data would present both challenges and
opportunities, as payers and providers potentially have the ability to use it to shake up negotiations.

Overview of the Payer Price Transparency Final Rule

The Payer Price Transparency Rule has two central requirements. First, payers must develop a self-service tool allowing members to evaluate out-of-
pocket costs for specific services at a specific institution. Second, a payer must publish, on its website, “machine-readable files” meaning files in a
format (such as Excel) that can be downloaded easily. Three sets of information must be published:

1. In-network negotiated rates: This file must include negotiated rates for all services and items between the health plan and an in-network provider.

2. Historical out-of-network allowed amounts: This file must include data on historical out-of-network claims, which must number at least 20 claims.
The data must include billed amounts and payments.

3. Drug pricing information: This file must list the negotiated payment rate and historical net prices for all covered pharmaceuticals at the pharmacy
level.

CMS requires that this data be published for all plans that were created after March 23, 2010 (the date of enactment of the Patient Protection and
Affordable Care Act (PPACA)) and subject to the provisions of PPACA.



The Rule’s Intent

Healthcare consumers have long possessed a certain level of complacency about the prices that are paid for healthcare services, because of the
central role that health insurers play in negotiating rates and paying for healthcare services on members’ behalf. Consumers with relatively generous
benefit plans and low cost-sharing requirements could ignore the prices that their health plans paid for the services they received. However, as more
consumers have shifted to products with higher cost-sharing requirements and health savings accounts over the past decade, out-of-pocket spending
has increased: from $301 billion in 2010 to $407 billion in 2019 (a 35 percent increase).|i] Nearly 46 percent of people under the age of 65 with private
health insurance were enrolled in a high deductible plan in 2018,[ii] and the average annual deductible for plans sold on the PPACA exchanges was
$2,825 in 2021.[iii]

With increases in out-of-pocket spending, consumers likely will continue to focus more attention on the costs of healthcare services. In a 2017 survey
of healthcare consumers, 71 percent of respondents said that out-of-pocket spending was either important or very important to them when choosing
adoctor, and 72 percent agreed or strongly agreed that if more people compared the cost and quality of medical services, it would be good for the
country.[iv] At the same time, only 13 percent of survey respondents had looked for information about the costs before receiving healthcare services,
and just three percent had compared costs across providers. The primary reason that survey respondents did not seek price information was that
they did not know where to find it. In fact, 75 percent of survey respondents said that they did not know of a resource that would allow them to
compare costs among providers.[v]

Trends like these convinced lawmakers to push for transparency rules that would force both providers and payers to publish their negotiated rates.
The Payer Price Transparency Rule states that “transparency in health coverage requirements will strengthen America’s health care system by giving
health care consumers, researchers, regulators, lawmakers, health innovators, and other health care stakeholders the information they need to make,
or assist others in making informed decisions about health care purchases.[vi]

Whether the rule will have its intended effect on consumers continues to be debated and will require studies in the future. There also may be some as
yet unknown consumer-related legal implications. Tn the meantime, the rule will create immediate challenges and opportunities that health plans,
providers, and consumers may face as the data becomes public.

Challenges and Opportunities for Health Plans

First and foremost, the Payer Price Transparency Rule has the potential to completely change the nature and dynamic of payer-provider contracting
and negotiations. Having reimbursement data that is theoretically available for all parties could result in more abbreviated contract negotiations.
However, the key question is: Will the presence of pricing data result in a more level playing field between providers and payers? After all, payer—
provider contract negotiations always have been about market power, with neither party (payer nor provider) having a full picture of reimbursement.
Historically, a payer knew what it would pay its contracted providers but not what other payers paid the same providers. Likewise, a provider knew
the reimbursement amounts it would receive from each payer but not the rates paid to other providers in the market for the same services. The
availability of the transparency data may change the existing power balance. In some cases, the data may exacerbate or intensify existing market
dynamics. In others, it may not have a noticeable impact.

Whether and how much the data may impact contract negotiations will depend on the specific market and the service mix of the providers within
each market. For example, in markets with a high concentration of competing hospitals, transparency data may give payers an advantage, because it
may result in rates converging to the lowest published rate for certain hospitals. These hospitals then would need to demonstrate higher quality or
that they provide certain critical services to fend off price reductions.

By the same token, the value proposition for some hospitals may become more important as the data becomes public. For example, a hospital that
has demanded high rates but that payers historically viewed as critical to their networks may see its market power diminish in the face of the
transparency data. While the payers in that market may have known the hospital was the most expensive, the data will show exactly how much more
expensive, thereby creating pressure on the hospital to justify its high rates.

Aside from the direct impact on rate negotiations, the transparency data could affect utilization as payers leverage their ability to direct members to
certain lower-cost providers. This could be a powerful weapon for the payers, as providers could be forced to either accept lower rates during the
negotiation process or experience reductions in volume.

In some markets, certain payers have wielded market power by paying market rates at or below the median to some or all hospitals in their networks.
Once the transparency data becomes public, other payers may be able to use the data to leverage competitors’ lower rates to put pressure on network
hospitals. There have been numerous cases where, unbeknownst to some of the largest payers in a market, another (smaller) payer has negotiated



lower rates with a certain hospital. The lower rate is acceptable from the hospital’s perspective, because the rates paid by the largest payers would
typically cover the hospital’s costs. But this scenario works only when there is a lack of transparency in the market. With transparency data, payers will
see when another payer undercuts market rates or reimburses at above-market rates.

Transparency data also may prompt the marketplace to speed up its adoption of value-based payments, which have been a goal of the US. healthcare
system for many years. First, payers have an opportunity to use the data to define their networks better and require providers to earn inclusion in
those networks based on quality. Tn some cases, plans may agree to smaller discounts for providers who can clearly demonstrate the highest quality,
but, more importantly, they will have the ability to drive larger discounts from hospitals that cannot demonstrate higher quality or simply steer
members away from these providers altogether.

On the other hand, the availability of the data could, in certain circumstances, affect the payer—provider dynamic by potentially, over time, eliminating
the need for insurers as middlemen. Insurers have historically served as experts on provider reimbursement and negotiation for self-funded
employer health plans. However, employers could use the transparency data to eliminate insurers from the equation and directly contract with
hospitals, at least for certain services.

These types of opportunities and challenges may be what CMS intends to create by implementing the Payer Price Transparency Rule, hoping that
these types of situations can reduce prices and ultimately benefit consumers through lower cost-sharing. If the Payer Price Transparency Rule is going
to have its intended effect, payers and providers will need to be savvy. Payers can and do steer members to certain providers via “carrots” (lower or no
cost-sharing), “sticks” (no out-of-network coverage or higher cost-sharing for using out-of-network providers), or both (narrow networks). And most
hospitals have historically been willing to provide discounts in exchange for assurances that a payer’s members will be directed to the hospital. The
extent to which payers or providers use the data remains to be seen, but it is likely to have a significant impact, and both parties should assume that
the other is using the data to create a competitive advantage.

Challenges for Consumers

The Payer Price Transparency Rule includes a requirement that payers publish a tool that consumers can use to better understand the overall costs of
services they need, as well as their out-of-pocket costs. However, consumers may not find the data to be as useful as the government hopes. Unlike
many other products and services that Americans buy, healthcare services — and reimbursement for them — are complex. From a clinical standpoint,
there is considerable variation in what may sound like the same thing. For example, there is a significant difference between a spinal fusion without
complications (MS-DRG 473) and one with major comorbidities or complications (MS-DRG 471). Medicare pays about twice as much for MS-DRG 471
than for MS-DRG 473.

Further, consumers rarely understand the nuances of bundling methodologies or certain types of global rates. In addition, without clear quality
metrics to accompany the data, consumers may find it difficult to interpret the prices they see. Thus, the data presents an opportunity for payers to
educate consumers about how services are paid for. But make no mistake: This is not a “field of dreams” scenario. In other words, just because the
payers build these tools and release the data does not mean that consumers will actually use them. Payers will need to actively engage and educate
members about how to use the data so that they better understand what the members are actually paying for.

Conclusion

The Payer Price Transparency Rule and the Hospital Price Transparency Rule will create opportunities and challenges for payers and providers.
Whether publishing pricing data will prompt price increases or decreases remains to be seen, but what is certain is that payers and providers will
need to leverage the data if they want to preserve their market position. Those who simply ignore the data may find themselves at a significant

disadvantage in contract negotiations and in identifying strategies to stay competitive in the increasingly consolidated healthcare marketplace.

The views and opinions expressed in this article are those of the authors and do not necessarily reflect the opinions, position, or policy of Berkeley
Research Group, LLC or its other employees and affiliates.
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