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Blockchain Legal Funding Raises Questions New And Old 

By Elise Hansen 

Law360 (November 4, 2021, 2:48 PM EDT) -- A form of litigation funding that merges crowdfunding with 
blockchain technology could help draw more retail investors into litigation finance, but also comes with 
questions about transparency and anonymity, experts told Law360. 
 
Hemp company Apothio LLC last week launched an "initial litigation offering" to raise funds as it battles 
a California county in federal court over the destruction of hundreds of acres of hemp crops. The county 
says the hemp's THC levels were above the legal limit. 
 
The offering, which is listed on the platform Republic, is proceeding under crowdfunding rules and uses 
blockchain as the underlying technology. Investors can buy a "litigation token" that represents an 
interest in proceeds Apothio may win from the suit, according to the offering's regulatory filings. The 
tokens are hosted on the Avalanche blockchain, which is associated with Ava Labs. 
 
The offering had raised over $200,000 from more than 100 investors as of Thursday afternoon. 
 
The experts who talked with Law360 about the offering spoke positively overall about innovation efforts 
in litigation finance. But the offering also comes with twists stemming from its blockchain 
underpinnings, they said. 
 
"I think it's always a good thing when litigation finance expands its visibility, as long as it doesn't do so in 
a bad way that's regrettable — and this doesn't strike me on its face as being regrettable," said Anthony 
Sebok, a professor at Yeshiva University's Benjamin N. Cardozo School of Law. 
 
The crowdfunding elements of the offering give retail investors access to the potential upsides of 
litigation finance, which is typically the purview of institutional and accredited investors. On the other 
hand, it could be a challenge for lay investors to accurately gauge the risk of their investment, said Maya 
Steinitz, a professor at the University of Iowa College of Law. 
 
Crowdfunding "taps into a market of potentially small retail investors who may have less sophistication 
in terms of their ability to understand the type of asset that they're investing in," Steinitz said. "On the 
other hand, it democratizes access to this form of asset." 
 
The Apothio offering promises an 80% refund if the case doesn't survive the pending motion to dismiss, 
which does provide some downside protection. But big litigation financiers often build up considerable 
expertise, including by hiring former litigation attorneys, to inform their investment decisions, and they   



 

 

                                                                                                                                                                                                 
take a cut of the proceeds to provide it, Sebok said. They also typically build a portfolio of cases, which 
spreads their risk around. 
 
Bringing more investors into the space could provide benefits for the litigants involved by helping 
companies with meritorious cases battle deep-pocketed opponents. "If it works, it could lower the cost 
of capital, which means the people taking the capital — the litigants — get a better deal," Sebok said. 
 
For that to work, though, the investment model would have to prove sustainable. 
 
It could also open up new financial options for riskier operations that wouldn't typically receive financing 
from major players, said Richard Finkelman, managing director at Berkeley Research Group. 
 
"Litigation funders are not funding crypto or cannabis cases," Finkelman said. "Where is retail sexy right 
now? It's crypto or cannabis." 
 
The widespread use of blockchain for litigation finance could also generate novel case law, according to 
Steinitz. Blockchain is a public, auditable transaction record. It's also pseudonymous, and the identity of 
the backers behind a lawsuit is occasionally salient. 
 
"Who's investing in a lawsuit is often irrelevant, but sometimes it's relevant," Steinitz said. The offering's 
setup could make it "hard to take discovery from investors, and hard for the court to reach with its 
general powers of court authority." 
 
"If discovery were to be sought from the investors in this case, it would be a case of first impression for 
the courts," Steinitz said. 
 
The offering brings "the promises of blockchain, the strengths of blockchain," such as potentially lower 
transaction costs, immutability, auditability and the potential to arouse interest from a new group of 
investors, said Manuel Gomez, a professor of law at Florida International University. But he also said 
that blockchain is subject to numerous regulatory uncertainties, and any activity involving new 
technology involves some risk. 
 
"I would say the regulatory uncertainty is probably the biggest downside," he said. 
 
Another interesting feature of the initial litigation offering is that the tokens become tradable after a 
one-year lockup period, according to regulatory filings. Finkelman said that if the market accurately 
assesses a case, and the tokens trade within the range of the settlement value, it could provide valuable 
information to both sides of the case. On the other hand, a token that's wildly misvalued could create 
unusual pressures on motion practice. 
 
The regulatory filings also disclose financial terms that would likely be hard to get one's hands on in the 
course of litigation, Steinitz said. This provides a level of transparency about where the funds will be 
held and the potential rate of return for investors. It could also be used to inform an opponents' 
strategy. 
 
For example, a legal opponent that knows a company can only tap into 20% of its funds before the 
motion to dismiss could drag the litigation out early on to put financial pressure on its opponent. 
 



 

 

"Typically, financing terms are the least likely to be turned over, since they might have tactical 
significance in litigation," Steinitz said. 
 
Overall, Steinitz said that she's generally supportive of innovation in the space but also wants to 
acknowledge the risks: "Proceed, with caution." 
 
--Editing by Dave Trumbore. 
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