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In the second series of 
BRG’s “Understanding 
Infrastructure Disputes” 
papers, our damages, 
construction, and energy 
and resources experts 
identify risks that can 
arise over the project 
lifecycle (i.e. from financing 
through to construction 
and operations) and identify 
how these risks may 
impact potential disputes.
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Infrastructure Projects and  
Off-Balance-Sheet Financing  
As discussed in BRG’s first series of papers on infrastructure disputes (which can be accessed here), 
many infrastructure projects involving private capital are financed via off-balance-sheet financing, 
commonly and broadly referred to as “project financing”. 

Outlined below are some key characteristics of typical project financing with regard to sponsor 
involvement and funding:

Sponsor involvement
–  A special purpose vehicle (SPV) is created and remains separate from the sponsor’s  

balance sheet, clearly separating between the project and sponsor.

–  A sponsor is more likely to use project finance if the project is not seen as a part  
of its core business.

Typical sources of funding
–  Equity is provided by the sponsor and other investors. 

–  Project-financed projects are typically highly leveraged, with debt financing secured against  
the project’s future cash flow generated, along with its assets.

–  The debt is provided on a non-recourse or limited recourse basis, whereby lenders have no  
(or limited) claims against equity investors in the event of a default. Beyond recourse limits, 
sponsors could in principle walk away from a failed project.

–  Lenders often focus on whether the project generates sufficient cash flows on a regular basis  
to meet its operating (and capital) expenses and interest and debt repayment obligations.

–  The highly leveraged structure enhances potential return to equity but increases the risks  
to which equity is exposed.

Financing cost
–  Project financing usually has higher debt-financing costs due to the additional risks lenders  

bear as a result of the loans being non-recourse/limited recourse.

–  However, high leverage can reduce the overall cost of the project, due to the weight of debt  
relative to a more expensive equity model.

https://www.thinkbrg.com/insights/publications/understanding-infrastructure-disputes/


Project Cash Flows and Risk Allocation
Project cash flows are the cash flows in and out of the project, including investment costs and 
operating revenue and costs. 

Project risks can adversely affect project cash flows, which can have a knock-on effect on meeting 
operating cash requirements, debt servicing and other obligations. 

The planning stage should include a significant focus on project risks and how to identify, analyse and 
correctly allocate them within a project.

The project company has three options with respect to project risks:

– allocate these risks by contract to other parties better placed to assume them

– insure against them

–  self-insure; that is, to absorb the risk (which is feasible only to a limited extent due to the financing 
requirement to minimise risks at the project level)

To the extent possible, the project will seek to address risks contractually through a suite of agreements 
known as “project agreements”. In the chart below, we provide an illustrative example of how project 
agreements could be structured in a power infrastructure project, as well as how risks are allocated:

Infrastructure Project Structuring – Power Project
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Contractors 
(1)  EPC contractor: contracted to perform engineering, procurement and construction  

(EPC) activities during the project construction stage

(2) Fuel supplier: provider of fuel input for the power project

(3)  Operator(s): contracted to perform operation and maintenance (O&M) activities  
during the project operation stage

(4) Insurer: provides insurance

Project company and investors
(5) Project company: the SPV set up for the power project

(6) Sponsor and other investors: equity investors in the project

(7) Senior lender and other lenders: providers of debt financing to the project

Other parties
(8) Offtaker(s): the host utility taking the power

(9) Host government: the government of the territory where the project is located

In an infrastructure project such as the one in the chart above, the risk allocation  
could be structured as follows:

Risk Allocation: Construction Phase
Risk EPC Contractor SPV Offtaker Host Government

Construction cost 
overrun ✓

Construction  
delay ✓

Cost overrun due 
to government 

permits
✓

Cost overrun due 
to change in law ✓

Selected 
environmental 

risks
Shared Shared Shared



Risk Allocation: Operations Phase
Risk O&M Contractor SPV Offtaker Host Government

O&M cost overrun ✓
O&M performance 

risk Shared Shared

Technology risk 
(e.g. degradation) ✓
Cost overrun due 

to government 
permits

✓
Cost overrun due 
to change in law ✓

Demand risk ✓
Equipment 

replacement  
and repair

✓
Accident &  

Force Majeure ✓ (subject to 
insurance)

In the above example, EPC contractors take on a large part of the construction risk in the project 
construction phase through turnkey EPC contracts (a form of contract requiring the contractor to 
deliver the plant ready to generate and to time and cost). Part of the payment to the EPC contractor is 
compensation for bearing the time and cost risk. 

However, the risk allocation may be incomplete (e.g. EPC contracts may contain carve-outs for specific 
types of construction risks). To the extent these carve-outs are not insured against, the residual risk 
remains with the project company.

There could also be “hybrid” models where the project company and the contractor contractually 
share risks (e.g. construction). This is a relevant consideration for highly complex projects with major 
construction challenges anticipated or with immature technologies (e.g. next-generation nuclear power 
plants).The project company may be unable to find willing EPC contractors to take on construction 
risks in full, and thus needs to be prepared to share the risk with the EPC contractor.



Risk Allocation and Economic Feasibility
Any project agreement on the allocation of risks has to be economically feasible for all parties involved. 
That means that the compensation earned by the party bearing the risk needs to be sufficient to 
compensate the anticipated risks they will assume. 

Moreover, to the project company, the allocation of risks to third parties as well as insurance has 
distinct cost implications: by transferring the risk, the project takes on additional costs in the form of 
higher-cost project contracts (reflecting the risk transferred) or higher insurance premia (reflecting the 
risk insured against).
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BRG offers a series of concise, insightful and interactive workshops, designed specifically for 
lawyers on damages issues in sectors including infrastructure, construction, energy and resources. 
Get in contact to find out more.
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