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Overview of agencies
The Antitrust Division of the US Department of Justice (DOJ) and Federal Trade Commission (FTC) have overlapping 
jurisdiction to investigate mergers and business practices that may have adverse effects on competition. While their 
enforcement powers are similar, certain important differences exist. Both investigate mergers under the merger 
control provisions of the Clayton Act and can bring enforcement actions to block proposed transactions or unwind 
consummated transactions. Both also enforce price fixing, monopolisation, and attempted monopolisation under 
the Sherman Act. The FTC, however, has an additional tool – section 5 of the Federal Trade Commission Act, which 
declares illegal unfair or deceptive trade practices. The FTC lacks criminal enforcement powers, however, and all 
criminal prosecutions are handled by the DOJ. 

The DOJ and FTC have allocated responsibility between themselves for different sectors of the economy, with 
the DOJ focusing on industries such as chemicals, manufacturing, telecoms, banking and transportation, and the 
FTC focusing on industries such as healthcare, pharmaceuticals, food and retail. However, they share responsibility 
for investigations pertaining to certain industries and allocate specific investigations in these industries. For example, 
both agencies are investigating Big Tech firms, with the FTC having an active litigation against Meta (formerly 
Facebook) and the DOJ having an active litigation against Google. 

In addition to the DOJ and FTC, certain other federal agencies such as the Federal Communications 
Commission (FCC), the Federal Energy Regulatory Commission, the Department of Transportation, the Department 
of Defense, the Comptroller of the Currency and the Federal Reserve Board have varying roles in merger reviews 
related to their sectoral focus, ranging from providing advice to the DOJ or FTC to approving transactions or parts of 
transactions.

Individual states also have their own competition statutes. While states usually work in tandem with the federal 
agencies, state attorneys general may decide to take actions alone or as part of a coalition of states. Companies also 
may face antitrust litigation brought by private parties, sometimes as a class action (especially in price fixing cases).

Historically, the DOJ, FTC and states have acted in concert with one another where they have overlapping 
responsibilities. However, that historical harmony had fractured to some degree in recent years. An example is the 
group of states that worked together to challenge the T-Mobile/Sprint merger after the DOJ and FCC had cleared 
it with remedies. As another example, states have sued Google and separately Amazon independent of the federal 
agencies. Certain states have viewed federal enforcement as being too lax, or having the wrong focus, but with the 
current leadership at the DOJ and FTC taking a more aggressive stance, closer alignment between actions taken by 
states and the federal agencies may be returning.  

Recent developments
Concerns have been expressed about a lack of competition across numerous industries in the United States. The FTC 
and DOJ have become substantially more active in this environment. Recent antitrust developments stemming from 
ramped-up federal agency actions, state actions and ongoing private litigation include:
• enforcement re-imagined – antitrust enforcement as it has been practised over the past 40 years is 

being challenged as having been insufficient to address competition and concentration issues in the 
modern economy;

• revisions to FTC practices – under new leadership, the FTC is reviewing or has changed long-standing 
practices in areas ranging from its analytical framework to its operational policies and procedures; 

• focus on labour issues – the federal agencies have stepped up their work related to competition in labour 
markets, including the analysis of the potential impacts of mergers on workers as well as criminal 
prosecutions of individuals relating to the alleged use of wage fixing and “no-poach” agreements;

• aggressive stance on merger enforcement – both the FTC and DOJ have looked to expand the types of mergers 
challenged in court or requiring remedy, including those involving nascent competitors, potential competition 
and vertical mergers; 

• Big Tech investigations and litigations – the federal agencies and/or states have active litigations with 
Google, Meta and Amazon proceeding, with additional investigations ongoing and a potential for additional 
litigations; and

• government litigation losses – the federal agencies have lost several cases in court over the last several years, 
including losses in labour, price fixing and merger cases in 2022.
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Enforcement re-imagined
Fundamental questions about the role of antitrust in the economy are shaping competition policy and the application 
of that policy. During the past 40 years, antitrust cases have been evaluated using the consumer welfare standard 
based on a rigorous analysis evaluating impacts of conduct on competition and consumers. However, concerns about 
concentration and corporate power have underpinned a growing neo-Brandeisian view that seeks to change the 
role of antitrust. Tensions between the established analytical approach to antitrust analysis and a more expansive 
approach are expected to continue to unfold in the coming months and years within the competition agencies, in 
courts, and in legislation, especially given the potential for new legislation focused on Big Tech.

Capturing and promoting this atmosphere of change, President Biden issued an Executive Order on 9 July 
2021, calling for a “whole-of-government” effort to promote competition in the American economy.  The Executive 
Order indicates that a fair, open and competitive marketplace is the cornerstone of the American economy and that 
competitive marketplaces support prosperity, the reinvestment in enterprises, the ability to experiment and innovate 
and the availability of more choices and lower prices for consumers. The Executive Order expresses concerns that 
excessive market concentration threatens economic liberties and the welfare of workers, farmers, small businesses, 
start-ups and consumers.

The Executive Order states that as industries have consolidated over the past several decades, competition 
has weakened, economic problems have emerged and federal government inaction has contributed to these 
problems. The Executive Order cites to problems including non-compete agreements that restrict worker ability 
to switch jobs, occupational licensing requirements that limit worker mobility between states, dominant internet 
platforms that exclude market entrants, hospital consolidation that has resulted in higher prices and fewer choices, 
and telecommunication and financial services provider consolidation resulting in services being too expensive for 
consumers, among other concerns. In specifically addressing internet platforms, the Executive Order states:

[I]t is also the policy of my Administration to enforce the antitrust laws to meet the challenges posed by new 
industries and technologies, including the rise of the dominant Internet platforms, especially as they stem from serial 
mergers, the acquisition of nascent competitors, the aggregation of data, unfair competition in attention markets, the 
surveillance of users, and the presence of network effects.

The Executive Order contends that a “whole-of-government” approach is necessary to deal with 
overconcentration, monopolisation, and unfair competition in the overall economy. In addition to the DOJ and FTC, 
the Executive Order cites to the enforcement and rulemaking powers of numerous agencies and government 
departments to promote competition. It calls on the DOJ and FTC to review the agencies’ horizontal and vertical 
merger guidelines and their Antitrust Guidance for Human Resource Professionals, the DOJ and bank regulators to 
“revitalise” bank merger oversight, and the FTC to consider various rulemakings to curtail the use of “unfair” non-
compete clauses that limit worker mobility, data collection practices that damage competition or consumer privacy, 
restrictions that limit third-party repair of items, agreements that limit the entry of generic drugs, unfair types of 
competition in major internet marketplaces, occupational licensing restrictions, and tying in real estate brokerage, 
among others. It also calls on the Department of Agriculture to consider numerous areas to improve competition for 
agricultural products, the Federal Communications Commission to consider re-imposing “net neutrality” rules and 
avoid excessive concentration resulting from future spectrum auctions, and the Department of Health and Human 
Services to take various actions to increase competition from biosimilar drugs, among other requirements for these 
and other agencies and departments.

On the heels of this Executive Order, various legislative proposals in Congress related to antitrust issues have 
been proposed, especially related to technology companies and the digital economy. These include the American 
Innovation and Choice Online Act that would prevent “dominant” online platforms from giving preferences to their own 
products on their own platforms,  the proposed Open App Markets Act that would prohibit owners of app stores with 
more than 50 million US users from requiring the use of in-app payment systems controlled by the app store owner 
or requiring favourable pricing terms on their app store versus another app store,  the proposed Platform Competition 
and Opportunities Act that would shift the burden of proof by requiring a “dominant” platform to demonstrate that 
its acquisition of a smaller rival or potential rival would not harm competition,  and the proposed  Ending Platform 
Monopolies Act that could force gatekeepers to divest lines of business where they can favour their own services 
to the disadvantage of rivals.  These and other legislative proposals  including those in some states,  together with 
the Biden Administration’s push for more aggressive antitrust action on multiple fronts, indicate a potential for 
substantial evolution in US antitrust enforcement and jurisprudence over the next few years.
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Revisions to FTC practices
Numerous changes have unfolded in personnel, policy, and procedure at the FTC over the course of 2021 and 2022. 
These changes are substantial and signal an increasingly aggressive stance by the FTC, in line with President Biden’s 
Executive Order.

In February 2021, with the support of the DOJ, the FTC announced that it would temporarily suspend granting 
early termination for merger filings.  Mergers meeting certain thresholds must be reported, and the parties to a 
transaction cannot consummate their merger until the expiry of a waiting period that usually lasts 30 days but can 
be extended if there is an in-depth investigation. Transactions that raise no concerns historically have been granted 
early termination, allowing transactions to close before the expiry of the 30-day waiting period. Two of the five FTC 
Commissioners had objected to the suspension of granting early termination at the time of the decision.  Though 
granting early termination was “temporarily” suspended, as of this writing the suspension has lasted over twenty 
months and might not be reversed under the current FTC leadership.   

In March 2021, President Biden nominated Lina Khan to serve as a Commissioner of the FTC.  Prior to her 
nomination, Ms Kahn was a Columbia University law professor who has been critical of Big Tech starting when she 
was a law school student.  She was approved by the Senate and sworn in on 15 June 2021, and immediately following 
the Senate’s approval, President Biden designated Ms Khan as chair of the agency. Previously, Chair Khan served as 
counsel to the House Judiciary Committee’s Subcommittee on Antitrust, Commercial, and Administrative Law, where 
she assisted with the House’s investigation into the digital economy.

Several modifications to FTC procedure were implemented shortly after Ms Kahn became Chair. On 21 July 
2021, the FTC repealed a 1995 policy statement disfavouring the use of prior approval requirements for future, 
related transactions as part of FTC orders resolving merger cases.  Under the 1995 policy, the FTC did not require 
parties to seek prior approval of certain future acquisitions but instead relied on its standard procedures to scrutinise 
subsequent transactions. With the repeal, the FTC signalled that future orders resolving merger cases may include 
requirements that parties notify the FTC about related transactions for up to 10 years, even for small transactions.

Also in July 2021, the FTC rescinded a 2015 policy statement on the use of section 5 of the FTC Act.  The 2015 
Statement of Enforcement Principles addressed using section 5 on a stand-alone basis, including describing the 
FTC’s goal of promoting consumer welfare, using a rule of reason analysis framework, and disfavouring the use of 
section 5 on its own if the Sherman or Clayton Acts are sufficient to address the competitive harm or practice. 

No alternative statement providing guidance on how the FTC would enforce section 5 going forward was 
provided. Instead, Chair Khan issued a statement regarding the rescission that was joined by two of the other four 
Commissioners, which states:

The Commission’s inability, after a century of commanding this statutory authority, to deliver clear Section 5 
principles suggests that the time is right for the Commission to rethink its approach and to recommit to its mandate 
to police unfair methods of competition even if they are outside the ambit of the Sherman or Clayton Acts. The task 
will require careful and serious work, but it is one that our enabling statute expected and required. 

The lack of guidance has heightened the degree of uncertainty in the business community regarding future 
FTC enforcement. Further, stating that a “rethink” is required indicates that the business community is not likely to 
gain clarity on how the FTC will enforce section 5 for some time. Future guidance may come from the section 5 cases 
brought by the FTC rather than through a policy statement.

In July 2021, the FTC updated its Rule of Practice to change the way it issues rules, and it earlier established 
a Rulemaking Group in its office of the General Counsel to assist with rulemaking.  The FTC has rulemaking 
authority, but this authority has been little used for many years, especially in the competition area. Recently, however, 
Commissioners have expressed increasing interest in using rulemaking power in areas related to data privacy, 
non-compete provisions in employment contracts, and other areas. How the FTC will choose to use its rulemaking 
authority going forward is an additional area of uncertainty facing the business community. 

In September 2021, the FTC rescinded the Vertical Merger Guidelines.  In June 2020, the DOJ and FTC had 
released joint Vertical Merger Guidelines, the first joint statement from the two agencies on how they analyse vertical 
mergers. This represented the first major policy guidance on vertical mergers since the DOJ 1984 Merger Guideline’s 
discussion of non-horizontal mergers. The FTC’s statement rescinding the guidelines contains striking language which 
shows a break with prior practice. The statement reads, in part, that the former guidelines “include unsound economic 
theories that are unsupported by the law or market realities” and that the withdrawal is in “order to prevent industry 
or judicial reliance on a flawed approach”.  There now is no official FTC guidance on how it evaluates vertical mergers. 
As of this writing (one year after the FTC withdrew its support for the Vertical Merger Guidelines), the Vertical Merger 
Guidelines remain in effect at the DOJ.  Though with the pending revision of the Horizontal Merger Guidelines (see 
discussion below), the FTC and DOJ could issue guidelines covering all mergers, horizontal and vertical both.
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In July 2022, in a 3-2 party-line vote, the FTC eliminated the requirement that staff seek Commission approval 
for compulsory process regarding potentially collusive conduct, merger and deceptive practice investigations.  A 
statement by the majority explained:

As has been the case with enforcement efforts by our Bureau of Consumer Protection for decades, we believe 
that these resolutions will not substantially change the multiple layers of checks and balances that are critical to the 
Commission’s oversight of investigations…Not individually authorizing compulsory process in each matter simply 
removes an unnecessary and time-consuming barrier to staff’s pursuit of an investigation.       

However, the two commissioners in the minority issued a pointed dissent, singling out the claim that the 
change in procedure “will not substantially change the multiple layers of checks and balances”. The dissent 
objects that:

This assertion is baffling, as these broad resolutions eliminate the only layer of Commission oversight 
concerning the use of compulsory process in the vast majority of the agency’s competition-related investigations. The 
justifications for these actions rang hollow at the time [they were initiated in July 2021],  and still do now. As before, 
the majority emphasizes the need for expeditious investigations, yet again it fails to produce a shred of evidence that 
the Commission’s longstanding process causes material delays. 

This dissent highlights that making procedural modifications at the FTC continues to be disputed among the 
commissioners.

Finally, we note that the FTC has become more active in pursuing investigations and has signalled that it is 
exploring non-traditional ways of enforcing antitrust law. For example, in an August 2021 letter to the White House, 
Chair Khan stated that she would “ask that we identify additional legal theories to challenge retail fuel station 
mergers where dominant players are buying up family-run businesses”.  In another example, in June 2022, the FTC 
opened a sweeping investigation into the business practices of Pharmacy Benefit Managers (PBMs), especially 
the use of rebates by PBMs, and expressed concern about increased vertical integration in the industry.  Such an 
investigation is more aligned with industry studies pursued in other countries but have been less common in the 
US. A greater reliance on broader investigations is consistent with Chair Khan’s testimony before a congressional 
subcommittee that the FTC was “targeting root causes of competitive harm” by “[i]nvesting in horizon-scanning work” 
to “tackle problems at their incipiency”. 

Overall, the FTC is pursuing the most substantive changes in its approach in many decades, which is likely to 
lead to many more competition investigations, and possibly to more challenges, and potentially even competition-
related rulemakings. The change in posture is underpinned by neo-Brandeisian views held by agency leadership 
pointing to an expanded role for antitrust enforcement. As a result, we may see a different set of cases and theories 
of harm being pursued than antitrust practitioners have observed over the past 40 years. However, the FTC does not 
operate in a vacuum, and its actions going forward will be influenced by events and actions taken in other branches of 
the government, such as judicial decisions, and by potential new legislation. 

We note that this potential expansion in competition enforcement by the FTC comes following a judicial 
narrowing of the tools available to it. In recent years, the FTC increasingly had sought monetary relief such as 
restitution and disgorgement of ill-gotten gains against defendants in both competition and consumer protection 
cases. It achieved $723.2 million in monetary relief in 49 cases during fiscal year 2019,  and $796.9 million from 63 
cases during fiscal year 2020.  However, on 22 April 2021, the Supreme Court ruled unanimously in AMG Capital 
Management, LLC that the FTC does not have the authority under section 13(b) of the FTC Act to seek monetary relief 
such as restitution or disgorgement, and instead is limited to seeking permanent injunction.  Though the FTC can still 
seek monetary penalties under sections 5 and 19 of the FTC Act in certain circumstances,  this ruling reduced the 
FTC’s overall ability to seek monetary penalties.  

Focus on labour markets
The DOJ and FTC are more highly focused now on competition issues in labour markets than at any time in their 
histories. In October 2016, the DOJ and FTC released a policy statement and guidance on antitrust issues in labour 
markets.  This statement emphasises that wage-fixing and agreements not to compete for employees are illegal 
in most instances.  Though these matters had been dealt with as civil antitrust violations previously, the DOJ stated 
that it intended to prosecute criminally individuals and companies that engage in naked wage-fixing or enter into 
no-poaching agreements. The DOJ has followed up on this intention and has pursued several criminal cases involving 
labour markets. The first criminal labour-related cases were filed in late 2020 and early 2021. At the time of this 
writing, the DOJ has brought six criminal cases involving labour markets. 

The DOJ’s first two criminal labour cases that went to trial resulted in acquittals from juries on back-to-back 
days in April 2022. In the alleged wage-fixing matter US v Jindal, the DOJ charged a former owner of a therapist 
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staffing company and his former clinical director with participating in a conspiracy to lower rates paid to physical 
therapists and physical therapist assistants providing in-home care in the Dallas-Fort Worth metropolitan area 
and elsewhere in northern Texas.   The jury acquitted both defendants on the wage fixing charges on 14 April 2022,  
though the owner was convicted of obstructing an FTC investigation.    

In the second case, the DOJ charged DaVita and its former CEO with agreeing with Surgical Care Affiliates and 
another company not to solicit each other’s senior-level employees. ,   The US v DaVita trial resulted in a full acquittal 
on 15 April 2022.

The DOJ’s Jindal and DaVita cases both survived motions to dismiss, demonstrating that labour markets are 
subject to antitrust laws and that individuals and companies can be charged criminally for collusive conduct in these 
markets. The decision in DaVita, however, indicates that no-poach agreements might not be treated as strict per 
se violations, but instead require showing that the purpose of any such agreement was to allocate a market. ,   At 
the time of this writing, with several cases proceeding, the DOJ is still seeking its first conviction in a labour market 
matter at trial or through a plea deal.  

In addition to criminal prosecutions and civil litigation in this area, merger investigations at both the FTC 
and DOJ now routinely consider whether mergers under investigation will likely have competitive effects in labour 
markets. In addition, in September 2022, the FTC released a Policy Statement on Enforcement Related to Gig Work 
which describes that for “businesses that run online platforms” or “gig companies”, concentration can occur due to 
network effects, which is a specific concern for the FTC:

Gig companies in concentrated markets may be more likely to have and exert market power over gig workers 
or engage in anticompetitive unilateral or coordinated conduct. Such conduct may eliminate or further weaken 
competition among existing gig companies for workers’ services or prevent new gig companies from getting off the 
ground or being able to enter the market. The resulting loss in competition may enable gig companies to suppress 
wages below competitive rates, reduce job quality, or impose onerous terms on gig workers.  In the absence of robust 
competition among gig companies, unfair and deceptive practices by one platform can proliferate across the labor 
market, creating a race to the bottom that participants in the gig economy, and especially gig workers, have little 
ability to avoid.  

The FTC also reached a Memorandum of Understanding with the National Labor Relations Board (NLRB) to 
improve interagency collaboration “[t]o better root out practices that harm workers in the ‘gig economy’ and other 
labor markets.”  

Aggressive stance on merger enforcement 
The DOJ and FTC are planning to revise the Horizontal Merger Guidelines (HMGs), last updated in 2010. According 
to the FTC:

Recent evidence indicates that many industries across the economy are becoming more concentrated and less 
competitive – imperiling choice and economic gains for consumers, workers, entrepreneurs, and small businesses…
To address mounting concerns, the agencies are soliciting public input on ways to modernize federal merger 
guidelines to better detect and prevent illegal, anticompetitive deals in today’s modern markets. 

The agencies received more than 1,900 comments from this public solicitation.  Given the expressed concerns 
about lax merger enforcement from both FTC Chair Khan and DOJ Assistant Attorney General Jonathan Kanter, a 
major revision of the HMGs is anticipated.

Even before the current agencies’ leadership, the DOJ and FTC had shown an increased willingness to embrace 
certain theories of harm not typically pursued in earlier merger cases. For example, in 2017 the DOJ pursued a rare 
challenge to a vertical merger in seeking to block the merger between AT&T and Time Warner  – though a district court 
ultimately declined to enjoin the merger.  In April 2020, the FTC filed an administrative complaint regarding a partial 
ownership stake that Altria Group took in Juul Labs, with the allegation that Altria took an ownership position in exchange 
for not competing with Juul Labs in selling e-cigarettes.  An FTC administrative law judge’s (ALJ) initial decision dismissed 
the FTC’s antitrust charges.  The FTC Complaint Counsel is appealing the ALJ decision to the full Commission.  

Also, in March 2021, the FTC filed an administrative complaint to stop a vertical acquisition involving Illumina’s 
proposed purchase of Grail. Illumina is a DNA sequencing provider, and Grail is a developer of multi-cancer early 
detection (MCED) tests. According to the FTC, Illumina’s next-generation sequencing (NGS) platforms “are an 
essential input for the development and commercialization of MCED tests”.  The FTC further claimed that “[a]s the 
only supplier of a critical input, Illumina already possesses the ability to foreclose or disadvantage Grail’s MCED 
rivals,” and if Illumina acquired Grail, it would “gain the incentive to foreclose or disadvantage firms that pose a 
significant competitive threat to Grail”.  In September 2022, an ALJ ruled against the FTC, stating: 
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Illumina’s status as the only viable supplier of a necessary input for MCED test development existed before 
the Acquisition, and therefore, Illumina’s asserted abilities to raise prices, withhold supply, or decrease the quality of 
products or services, also existed before the Acquisition. The evidence fails to prove these abilities are a function of 
the Acquisition, or have changed as a result of the Acquisition.  

FTC staff are appealing the ALJ’s decision to the FTC.  Finally, on the vertical merger front, the DOJ challenged 
the proposed acquisition by UnitedHealth of Change Healthcare, primarily based on a vertical theory of harm.  The 
DOJ lost this challenge at trial, a challenge which is discussed in more detail below.  

The agencies also have been paying closer attention and showing a willingness to challenge so-called “killer 
acquisitions,” in which an incumbent firm purchases a small but growing competitor that is perceived to be a future 
threat, otherwise known as a nascent competitor. The term “killer acquisition” appears to have originated from a 
paper studying mergers and subsequent product development (or lack thereof) in the pharmaceutical industry.  Two 
transactions abandoned early in 2021 were challenged by the agencies based on nascent competitor theories. ,   
Also, the FTC’s challenge of Meta’s past acquisitions of WhatsApp and Instagram fit this general framework, though 
applied to consummated mergers. Nascent competitor theories are expected to continue to be a point of emphasis at 
the agencies and may be emphasised in the updated HMGs.  

The FTC has also challenged a case in which the theory of potential competition figures prominently. In July 2022, 
the FTC filed suit against Meta seeking to block its proposed acquisition of Within, a software company that develops 
apps for virtual reality (VR) devices. In its complaint, the FTC identified two relevant product markets – the “VR Dedicated 
Fitness App market” and the “VR Fitness App market”.  The FTC claims that the proposed acquisition would result in 
anticompetitive effects in both markets. According to the FTC, in the alleged VR Dedicated Fitness App market:

The Acquisition would cause anticompetitive effects by eliminating potential competition from Meta in the 
relevant market for VR dedicated fitness apps. These include eliminating any probability that Meta would enter the 
market through alternative means absent the Acquisition, as well as eliminating the likely and actual beneficial 
influence on existing competition that results from Meta’s current position, poised on the edge of the market. … It is 
reasonably probable that Meta would have entered the VR Dedicated Fitness App market through alternative means 
absent this acquisition. 

In the alleged VR Fitness App market, which is broader, the FTC claims the merger likely would eliminate “both 
present and future competition” and that effects would take the form of “reduced innovation, quality, and choice” as 
well as “higher prices” and less competition competing for the “most talented app developers”. 

As another point of emphasis, the FTC has focused recently on what have been referred to as “roll-up 
strategies of private equity firms, particularly when they buy up small firms in already concentrated markets”.  For 
example, in June 2022, the FTC announced it had reached a consent agreement regarding private equity group JAB’s 
proposed acquisition of SAGE Veterinary Partners, which operated a network of veterinary clinics and veterinary 
specialty hospitals.  JAB had previously acquired two other veterinary specialty hospital networks. Chair Khan stated: 

[S]erial acquisitions or “buy-and-buy” tactics can be used by private equity firms and other corporations to roll 
up sectors, enabling them to accrue market power and reduce incentives to compete, potentially leading to increased 
prices and degraded quality. 

In addition to requiring divestitures in selected geographies and requiring JAB to seek prior FTC approval 
before purchasing veterinary clinics in particular geographies for the next 10 years, the FTC required JAB to seek 
prior approval before attempting “to acquire a specialty or emergency veterinary clinic within 25 miles of a JAB clinic 
anywhere in the United States that JAB owns now or in the future”.  Chair Khan touted this as a “first of its kind” 
Commission order”. However, even as a “first of its kind” order, it nevertheless is focused on identifying potential 
horizontal overlaps that may arise from future roll-up tactics and not on the effects of private equity ownership.

Even so, Chair Khan has expressed concern about the competitive implications of the private equity business 
model, stating:

Antitrust enforcers must be attentive to how private equity firms’ business models may in some instances distort 
incentives in ways that strip productive capacity, degrade the quality of goods and services, and hinder competition….[F]
irms that seek to strip and flip assets over a relatively short period of time are focused on increasing margins over the 
short-term, which can incentivize unfair or deceptive practices and the hollowing out of productive capacity.  

The statement further points to particular concerns with private equity ownership in the healthcare industry 
citing as an example that “private equity ownership of elder care facilities is correlated with increased deaths at those 
nursing homes, potentially owing to cost-cutting measures like staffing reductions.”  However, singling out private 
equity transactions has drawn substantial criticism,  including from current FTC commissioners in the minority.  

The DOJ has also taken a relatively aggressive stance in merger challenges by introducing innovations in its 
litigation approach. For example, it filed a lawsuit in June 2022 to prevent Booz Allen Hamilton Hold Corporation from 
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acquiring EverWatch Corp. Both companies provide modeling and simulation services to the National Security Agency 
(NSA), and this case was focused on one particular contract with the NSA.  This case is interesting because along with 
bringing a Clayton Act claim as is typical in merger challenges, the DOJ also alleged that the merger agreement itself 
is a violation of section 1 of the Sherman Act as a restraint of trade. Specifically, the DOJ alleges: 

The merger agreement has sharply reduced incentives for the Defendants to compete vigorously for [the NSA 
contract] and therefore constitutes an unreasonable restraint of trade….   

The preliminary injunction hearing was held in September 2022.  The judge has yet to issue a decision as at the 
time of writing. 

While the FTC (and DOJ) has taken a more aggressive stance generally, this position has not led to an increase 
in the number of mergers challenged by the FTC relative to prior years. The FTC brought 15 challenges in fiscal year 
2021 and 19 challenges in fiscal year 2022 compared with 28 in 2020.  Whether the more aggressive enforcement 
stance translates into larger numbers of challenges going forward will be watched closely.

Big Tech litigations and investigations
As described above, broad concerns have been expressed regarding increasing concentration, margins, and lack 
of entry across a range of technology-related industries, and whether antitrust enforcement has been sufficiently 
assertive in these industries. Such criticism has focused on Big Tech. The FTC and DOJ have become markedly more 
proactive in this sector.  

The agencies have divided up responsibilities for the four firms receiving the most scrutiny, with the DOJ 
investigating Google and Apple, and the FTC investigating Facebook and Amazon. The FTC created a Technology 
Enforcement Division in 2019, which has improved its ability to investigate technology-related issues and signalled 
its focus on assessing potentially anticompetitive behaviour at Big Tech firms.  In addition, state attorneys general 
are conducting their own investigations into the competitive implications of Big Tech business practices. These 
investigations have led to a flurry of cases.

Following a DOJ investigation of Google related to both general search and search advertising that lasted 
more than a year,  the DOJ (and 11 states) filed suit against Google in October 2020 alleging that agreements that 
specify Google as the default search engine on mobile devices and computers collectively are exclusionary, and thus 
anticompetitive.  Three separate cases have since been brought by groups of states against Google. The first state-led 
suit (Texas et al v Google) was filed by 14 states and Puerto Rico on 16 December 2020, alleging anticompetitive conduct 
regarding display advertising on third-party websites.  The following day, 35 states, Puerto Rico, Guam, and the District 
of Columbia (DC) filed a case (Colorado et al v Google) alleging monopoly maintenance regarding search and search 
advertising.  Finally, on 7 July 2021, 36 states and DC filed a case (Utah et al v Google) focusing on Google Play Store and 
Google Play Billing, alleging harm to competition in the Android app distribution ecosystem and in-app purchases.  

The FTC brought a monopoly maintenance case in 2020 against Meta seeking the divestitures of assets and 
businesses, including Instagram and WhatsApp.  This case resulted from an investigation involving the FTC and 
46 states, DC and Guam.  The FTC’s lawsuit against Meta alleges that its prior acquisitions, including Instagram 
and WhatsApp, harmed competition by removing nascent competitors from the market that otherwise could have 
challenged Meta’s position. The FTC also alleges more broadly that Meta “enforc[ed] a series of anticompetitive 
conditional dealing policies that pulled the rug out from under firms perceived as competitive threats”. 

The attorneys general of California and, separately, Washington DC have filed suits against Amazon for its 
pricing policies, which allegedly prevent merchants from selling products at lower prices at other online retail 
locations, including their own websites. The DC suit was dismissed in March 2022 as not satisfying the plausibility 
standard and a motion for reconsideration leave to file an amended complaint was denied on 1 August 2022.  The 
dismissal and subsequent denials by the DC superior court have been appealed.  The California lawsuit regarding 
Amazon’s pricing practices was filed in September 2022. 

Given the confirmation of Big Tech critics Lina Khan as the chair of the FTC, and Jonathan Kanter as Assistant 
Attorney General for the DOJ’s Antitrust Division, the federal competition agencies are anticipated to continue 
pressing on multiple fronts against Big Tech. In addition, states have demonstrated a willingness to strike out on 
their own in recent years, especially in cases involving Big Tech, where the spotlight is brightest. Big Tech can expect 
intense federal and state antitrust scrutiny over the next several years.

Even as the DOJ, FTC, and state attorneys general pursue ongoing (or future) cases against Big Tech firms, 
among others, the agencies have experienced recent losses in court, especially in dynamic industries (described more 
below). Few, if any, industries are more dynamic than Big Tech. Any competition litigation against Big Tech companies 
will likely be difficult and complex, as was the DOJ’s case against Microsoft more than 20 years ago. 
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The September 2021 district court decision following a bench trial in Epic Games, Inc v Apple Inc. might provide 
something of a preview into the challenges that the agencies face in Big Tech litigation. This case challenged the 
legality of the 30 percent commission Apple charges developers for app sales (including sales that occur within apps, in 
“in-game” sales), specifically with regard to Epic’s blockbuster video game Fortnite. The Court found that, while Apple is 
not a “monopolist in the submarket for mobile gaming transactions”, its “conduct in enforcing anti-steering restrictions 
is anticompetitive”.  So, Apple “won” the case, at least mostly. At the time of this writing, Epic has appealed the ruling 
and the DOJ has filed an amicus brief in favour of Epic’s position.  The ruling regarding anti-steering restrictions 
suggests that future decisions in Big Tech cases, especially as the agencies seek to expand the application of antitrust 
law, might involve outcomes with losses and partial wins rather than outright victories for the agencies. 

Government litigation losses
Some agency challenges end up in court, where decisions are guided by law and precedent. A DOJ or FTC merger 
challenge litigation that uses a novel theory must still pass muster under existing jurisprudence. In the absence of 
changes in legislation, litigations that depart from law and precedent may result in agency losses in court. 

The DOJ, FTC, and state Attorneys General have lost several antitrust litigations during the past few years 
– even losing cases built around standard, commonly used antitrust theories. As described above, in 2022 the DOJ 
lost its first two criminal cases that went to trial involving labour issues – cases related to wage-fixing and no-poach 
agreements. In addition, the DOJ was unsuccessful three times in a row in a case involving alleged price fixing in 
the broiler chicken industry.  The first and second trials ended in mistrials with hung juries in December 2021 and 
April 2022, respectively. After the second trial, the district court judge summoned DOJ Assistant Attorney General 
Johnathan Kanter to his courtroom and sharply questioned the wisdom of the DOJ proceeding to trial a third time, 
saying that the DOJ may be placing “hope over experience”.  The DOJ proceeded to trial a third time against just five 
individuals (instead of the ten in its first two trials) but lost outright in the third trial.  

In 2018, the Supreme Court ruled against certain states in American Express, a case in which the Court found 
that anti-steering rules utilised by American Express to prevent merchants from directing consumers to alternative 
credit cards do not violate antitrust law. That decision has important implications for the analysis of cases involving 
multi-sided platforms.   

The experiences of the agencies in merger litigations further demonstrate the importance of judicial review. 
Merger litigation has occurred in the United States more frequently since about 2015, though merger litigation is 
still relatively rare. The vast majority of proposed mergers are not investigated, and those subject to investigation 
overwhelmingly are resolved without a trial. Despite greater frequency and heightened focus on litigation by the DOJ, 
FTC and states, government plaintiffs registered three losses in court in the first few months of 2020. The FTC lost its 
challenge in Evonik/PeroxyChem (providers of hydrogen peroxide),  a group of states lost their challenge to T-Mobile/
Sprint,  and the DOJ lost its challenge to Farelogix/Sabre Corporation.  We have already discussed the FTC loses in 
Altria Group/Juul Labs and Grail/Illumina, both in 2022.   

Also, on 19 September 2022, the DOJ along with the states of New York and Minnesota lost their challenge to the 
proposed acquisition by UnitedHealth, a “vertically integrated healthcare enterprise”, of Change Healthcare, a “technology 
company that provides data solutions aimed at improving clinical decision-making and simplifying payment processes.”  
The government proposed three theories of harm – one horizontal theory related to first-pass claims editing and two 
vertical theories involving raising-rivals’ costs and market foreclosure. The horizontal theory was pursued despite that the 
merging parties had already proposed a divestiture of Change Healthcare’s overlapping solutions. The Court found that 
the competition in the post-divestiture market “will match, and perhaps even exceed, its current levels”.  In rejecting the 
vertical theories the Court emphasised that the governments’ theories suffered from “serious flaws” and failed to prove its 
claims that the merged entity would misuse data or that rival payers would innovate less. 

Just a few days later, on 23 September 2022, after a four day trial that took place in April 2022, a district court 
judge handed the DOJ a loss in its challenge of a merger between Sugar Corporation and Imperial Sugar Company, 
the first merger challenge brought by the DOJ under the leadership of Assistant AG Jonathan Kanter.  The geographic 
market appears to have played a sizable role in the decision, with the DOJ arguing that the market was limited to the 
south-eastern US and the merging parties arguing that the market would be nationwide due to regulatory oversight 
by the US Department of Agriculture. 
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