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dntropuItion

The geo'olitiIal anp eIonomiI fallout from Russiaws Uar in bkraine has inIlupep sanItions 
anp Iounter-sanItions ,etUeen Western Iountries anp Ioalitions anp Russiav affeIting the 
energy seItor anp incuenIing the .aluation of energy assets aIross Euro'e anp glo,allyS 
–anItions ha.e triggerep energy 'riIe .olatility anp pisru'tep su''ly anp pemanp pynamiIs 
q faItors that pireItly affeIt the 'roxta,ility of energy Iom'aniesS dn 'arallelv Western 
so.ereign states ha.e inter.enep in the o'erations of pomestiI su,sipiaries of Russian 
entitiesv pisru'ting Iontrolv o'erations anp xnanIial 'erformanIeS dn res'onsev Russia has 
enaItep s'eIial eIonomiI measuresv inIluping orpering forIep pi.estitures anp takeo.ers 
of Western energy Iom'anies o'erating Uithin its ,orpersS

These state aItions are gi.ing rise to Ilaims ,y energy Iom'anies anp in.estors against 
so.ereign statesS ConseFuentlyv 'raItitioners Uill seek to assess pamages arising from 
allegep treaty ,reaIhes against a ,aIkpro' of sanItionsv eO'ro'riations anp pisIriminatory 
anp unfair treatments affeIting the .alue of 'roteItep in.estmentsS Por .aluation 'ur'osesv 
this raises the IritiIal Fuestion of Uhether q anp hoU q faItors suIh as 'riIe .olatilityv 
su''ly Ionstraintsv eIonomiI measures anp unIertainty shoulp ,e inIor'oratep into 
the IounterfaItual sIenariov gi.en that Iausality not only might ,e triggerep ,y the 
res'onpentws aItions anp the allegep ,reaIh itselfv ,ut also may ,e affeItep ,y the ele.atep 
risk o,ser.ep puring Uar anp Uar-like IonciItsS This Fuestion Uill neep to ,e assessep on 
a Iase-,y-Iase ,asisS

zf Ioursev this is not the xrst time that Ilaims ha.e arisen in the IonteOt of signixIant 
Uar-like IonciItsS 7raItitioners Ian praU .alua,le insights from 'ast Ilaims anp tri,unal 
peIisions in situations of Uarv re.olution anp generalisep eIonomiI u'hea.alS

dn this Iha'terv Ue 'ro.ipe a summary of sanItions anp inter.entions to pate affeIting 
Iom'anies in the energy seItorv Uith a foIus on Euro'ean assetsv gi.en that Euro'e has 
,een more pireItly affeItep ,y su''ly pisru'tionsv asset free(esv pi.estituresv sanItions 
anp Iounter-sanItionsS This o.er.ieU is not intenpep to ,e eOhausti.ev ,ut rather to set the 
stage for the folloUing seItionS –u,seFuentlyv Ue eOamine the im'liIations for 'raItitioners 
.aluing energy assets in this IonteOtv praUing lessons from 'ast tri,unal rulingsS

–anItions anp restriItions on oUnershi' in the aftermath of 
Russiaws in.asion of bkraine

–anItions  im'osep  ,y  Western  Iountries  anp  Ioalitionsv  along  Uith  Russiaws 
Iountermeasuresv  ha.e pisru'tep natural  gas su''ly anp trans'ortation IontraItsv 
resha'ing the glo,al energy marketS The Eb anp G€ ha.e im'lementep multi'le sanItions 
targeting Russian oil anp other energy 'ropuItsS Por instanIev the Eb ,annep the im'ort 
of sea,orne Irupe oil anp rexnep 'etroleum 'ropuIts from Russia q Iommopities that 
aIIountep for a''roOimately half of Russiaws total oil eO'orts 12€0 ,illion in )3)04S]2

-
4 Appitionallyv the G€ intropuIep 'riIe Ia's aimep at repuIing Russiaws oil re.enues anp 
Iontri,uting to the sta,ilisation of glo,al energy marketsS
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dn res'onsev Russia enaItep Iounter-sanItionsv inIluping a go.ernment 'rohi,ition of 
Russian Iom'anies anp trapers from selling oil to any Iountry or Iom'any 'artiIi'ating 
in the 'riIe Ia'S]34 To IirIum.ent 'riIe Ia'sv Russia has utilisep a shapoU ceet of tankers 
anp .essels that IonIeal the ipentities of their ,enexIial oUnersS

The 'riIe of fossil fuels has risen signixIantly sinIe late )3)0v Uith natural gas reaIhing 
all-time highs puring )3)) anp )3)5S The 'ositi.e 'riIe shoIk ,egan to fape in late )3); 
anp early )3)8v ,ut ongoing .olatility has 'ersistepS]64

ConseFuentlyv the Eb has repuIep its pe'enpenIe on Russian gasM Russiaws share of the 
Ebws total gas pemanp peIreasep from an a.erage of o.er ;3 'er Ient ,etUeen )30j anp 
)3)0 to 0; 'er Ient in )3);S]54 zn the pemanp sipev the Eb o,ser.ep a peIrease in o.erall 
gas pemanp ,etUeen )3)) anp )3);v pri.en ,y loUer usage from householps anp inpustryv 
as Uell as an inIrease in energy generation from reneUa,le sourIesv suIh as solar anp 
UinpS dn Day )3))v for the xrst timev more eleItriIity in Euro'e Uas generatep from Uinp 
anp solar 'oUer than from fossil fuelsS]74

–anItions ha.e affeItep the 'roxta,ility anp o'erations of energy Iom'anies aIross 
Russia anp the WestS Por eOam'lev the repuItion in Russian natural gas .olumes has 
se.erely affeItep poUnstream Iom'anies in the EbS To fulxl its long-term o,ligations 
in the faIe of Ionstrainep su''ly from Russiav bni'er Uas forIep to 'urIhase gas 
from market sourIes at signixIantly higher 'riIesM the Iom'any Uas e.entually resIuep 
anp nationalisep ,y the German go.ernmentS]84 –imilarlyv Germany nationalisep Ga('rom 
Germanyv the loIal su,sipiary of a Russian entityv in a IonteOt of not Nust restriItep su''ly 
of natural gas from Russian origin ,ut also ,anking restriItions pue to Russian Iontrol anp 
oUnershi'S]94

dn  appitionv  Western  Iountries  ha.e inter.enep in  the  o'erations of  loIal  Russian 
su,sipiaries ,y free(ing assetsv forIing pi.estitures or nationalisationv as in the Iase of 
Ga('rom GermanyS The German go.ernment also took Iontrol of Rosneftws stake in three 
rexneries unper a trusteeshi'v UhiIh maintains Rosneft as the legal oUner ,ut im'epes its 
IontrolS]14 dn Bulgariav a rexnery oUnep ,y the Russian Iom'any Lukoil faIep restriItions on 
Russian Irupe im'ortsv restriItions on eO'orts of 'ropuIts rexnep from Russian Irupev anp 
a taO im'osep on the rexneryws 'ropuItsS Lukoil is re'orteply seeking to sell the rexneryS]@04

Russiav on the other hanpv has orperep the pi.estiture or takeo.er of Western energy 
Iom'anies anp Western-help assets o'erating in RussiaS AffeItep Euro'ean Iom'anies 
inIlupe Wintershall :eav Uhose stake in its u'stream oil anp gas asset Uas to Ihange hanps 
to Russian Iom'aniesS LikeUisev DosIoU took Iontrol of the 'oUer generation assets 
of bni'rov the Russian pi.ision of German utility Iom'any bni'erv anp a similar aItion 
Uas taken against the 'oUer generation assetsv inIluping reneUa,le assetsv oUnep ,y 
the Russian pi.ision of Pinnish Iom'any PortumS]@@4 Russia has also im'lementep s'eIial 
eIonomiI measuresv inIluping xnanIial restriItions suIh as free(ing funps anp halting 
pi.ipenp 'ayments to shareholpers from sanItionep IountriesS –inIe August )3))v Russia 
has also reFuirep go.ernment IlearanIe on transaItions relatep to foreign in.estmentsS]@24 
As of DarIh )3)5v Russia manpatep that its go.ernment Ioulp take o.er the o'erations of 
Iom'anies that failep to meet state pefenIe IontraIts unper martial laU IonpitionsS]@34

ConseFuentlyv many Western Iom'anies Uere forIep or 'ressurep to sell their interestsv 
Iepe Iontrol o.er Russian assetsv or otherUise im'air these in.estmentsS]@64 The affeItep 
in.estments inIlupe u'stream 'roNeItsv L?G 'roNeItsv poUnstream retail anp lu,riIants 
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,usinessesv among many othersS The Uar in bkraine anp the resulting sanItions ha.e 
prastiIally alterep the risk 'roxle of holping assets in Russia for Western stakeholpersM 
oUnershi' of assets in Russia has ,eIome xnanIially anp legally riskier pue to the 
threat of takeo.erv as Uell as Russiaws Ia'ital Iontrolsv restriItep pi.ipenp re'atriation 
anp the reFuirement of 'rior go.ernment a''ro.al for asset salesv all of UhiIh o,struIt 
o'erations anp 'roxta,ilityS Doreo.erv Iom'anies that Iontinue to o'erate in Russia may 
faIe seIonpary sanItions from Western Iountries or re'utational pamageS

dm'liIations for .aluation eO'erts

The sanItionsv state inter.entions anp general IonciIt in Euro'e ha.e affeItep the .alue 
of energy assetsS These measures are gi.ing rise to Ilaims ,y Iom'anies anp in.estors 
against so.ereign statesS dn suIh Iasesv 'raItitionersv inIluping legal Iounselv .aluation 
eO'erts anp tri,unalsv must Iontenp Uith the relationshi' ,etUeen the allegep ,reaIh anp 
any IonteOtual .alue pestruItionS Prom a .aluation 'ers'eIti.ev this in.ol.es petermining 
Uhether the IonteOtual faItors q suIh as sanItionsv market pisru'tions anp regulatory 
measures q shoulp ,e inIor'oratep into the ,ut-for sIenario anpv if sov hoU they shoulp 
,e treatepv or eOIlupep ,eIause they are Iausally linkep to the allegep ,reaIh itselfS

We reIommenp that the .aluator take the folloUing ste's[

0S :exne the effeIts that shoulp ,e Ia'turep in the IounterfaItual sIenarioS What 
.aria,les or meIhanisms of 'roxta,ility ha.e ,een affeItep ,y the IonteOt of Uarv 
sanItions anp 'olitiIal turmoil]

)S Consiper Uhether all or some of these IonteOtual im'aIts are attri,uta,le to the 
res'onpent anp if they Ian ,e Ionsiperep as 'reIursors or otherUise linkep to the 
allegep ,reaIhS This ste' is su,NeIt to the legal strategyS

5S E.aluate methops for estimating the affeItep .aria,lesv Ionsipering Uhether the 
effeIts are likely to ,e 'ermanent or tem'oraryv anp petermine hoU to appress 
Uar-like IonciIt risk 1a ty'e of 'olitiIal risk4 anp aIIurately estimate the pisIount 
rateS

;S Pinallyv if the Iase at hanp in.ol.es the forIep sale or pi.estment of an asset to 
a restriItep 'ool of ,uyersv .aluators Uill neep to pisentangle the effeIts of an 
unfa.oura,le en.ironment of sanItions anp Uarv the .alue pestruItion Iausep ,y a 
forIep salev anp the im'aIt of a Ionstrainep set of 'otential ,uyersS

:exne the IounterfaItual sIenario anp affeItep .alue pri.ers

dn 'ast peIisionsv tri,unals ha.e peterminep that a pistinItion may ,e neIessary ,etUeen 
the maIroeIonomiI anp 'olitiIal en.ironment anp the im'aIt of the measures themsel.esS 
:eIisions from the b–qdran Claims Tri,unal 'ro.ipe useful insights into the se'aration of 
a Ilaimep ,reaIh anp non-'roteItep pisru'tionsv inIluping soIial anp 'olitiIal unrest anp 
UarS dn Amoco v. Iranv the tri,unal peterminep that a .aluation must assess the wlegitimate 
eO'eItations ZS S SH taking into aIIount the IirIumstanIes 're.ailing at the time of the takingwv 
UhiIh inIlupep 'olitiIal turmoilv eIonomiI unIertainty anp a generally wheItiI en.ironmentw 
attri,uta,le to the dranian religious re.olutionS]@54 :eIisions Iloser to the situation at hanp 
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ha.e mape similar peterminations[ in Ukrnafta v. Russia the tri,unal notep that any Uilling 
,uyer anp Uilling seller Uoulp ha.e ,orne in minp the 'resent wturmoilw Uhen .aluing an 
asset in )30; CrimeaS]@74 These tri,unals peIipep that Ilaimants shoulp ,e Iom'ensatep 
for the .alue of the assetv gi.en the IonteOtv rather than in the a,senIe that same IonteOtS dn 
other Uorpsv in those Iasesv the IonteOtual effeIts of sanItions anp a Uar-like en.ironment 
shoulp ,e receItep in the IounterfaItual sIenarioS

–uIh a heItiI en.ironment may pireItly affeIt the pri.ers of 'roxta,ility anp .aluev inIluping 
'ropuItion le.elsv energy 'riIesv a.aila,le su''lyv Iostsv regulatory anp taO regimesv anp 
eO'osure to riskv among other faItorsS The .aluator shoulp Ilearly pexne the .aria,les 
affeItep ,y the IonteOt anp assess the ,est Uay to receIt the effeIts in the .aluationS 
Por instanIev Ionsiper the Iase of 'ropuItion le.elsS dn the Iurrent IonteOt of sanItionsv 
a Iom'any Uith an u'stream oil anp gas asset in Russia may faIe signixIant restriItions 
on eO'ortsv thus limiting the le.el of sales that Ian ,e reasona,ly eO'eItepS Alternati.elyv 
a mipstream natural gas or eleItriIity Iom'any historiIally pe'enpent on natural gas 
su''liep from Russia may xnp itself Uith a pe,ilitating su''ly Ionstraintv UhiIh Ioulp result 
in the ina,ility to satisfy Iustomer pemanp or the reFuirement to 'urIhase energy on the 
market at signixIantly higher 'riIesS

dn the Iase of a pisIountep Iash coU 1:CP4 analysis or other inIome a''roaIh methopv 
the .aluator must Ionsiper Uhether anp hoU to aIIount for IonteOtual im'aItsv suIh 
as 'ropuItion limitationsv in the IounterfaItual eO'eItationsS Por eOam'lev Ionsiper the 
Ilaim of Naftogaz v. Russiav UhiIh arose in the aftermath of Russiaws in.asion of Crimea 
anp the eO'ro'riation of the bkrainian national Iom'anyws assetsS To .alue the u'stream 
assetsv res'onpent anp Ilaimant su,mittep :CP sIenarios Uith piffering IounterfaItualsS 
The Ilaimant Iontenpep that in the a,senIe of Russiaws aItions to oIIu'y Crimeav they 
Uoulp ha.e o'eratep unper the legal anp eIonomiI Ionpitions of bkrainian laUv natural 
gas 'riIing regulations anp taO regimesS ?e.erthelessv the tri,unal maNority peterminep 
that Iom'ensation unper the ,ilateral in.estment treaty 1BdT4 Uas to ,e ,asep on wPDV in 
a hy'othetiIal market'laIew anp 'roIeepep to aUarp .alue to these assets ,asep on the 
wRussian sIenariow IounterfaItualv UhiIh Ionsiperep Russian 'riIing regulationsv taO regime 
anp pisIount rateS]@84

When unpertaking a market a''roaIh ,asep on Iom'ara,le 'u,liI Iom'aniesv a .aluator 
must pexne a sam'le of Iom'anies affeItep ,y the IonteOt ,ut not ,y the 'roteItep 
measuresv UhiIh Ian ,e a Ihallenging 'ro'ositionS Por instanIev unper IirIumstanIes 
Uhere the sanItions are not 'art of the 'roteItep measuresv suIh as in the Iase of 
Euro'ean energy assets nationalisep or su,NeItep to takeo.erv the Iom'ara,le sam'le 
shoulp inIlupe Iom'anies engagep in similar aIti.ities Uithin Euro'e that are su,NeIt 
to similar sanItions anp Uar-relatep pisru'tionsv so that the market .alue theoretiIally 
receIts the .alue pestruItion Iausep ,y the IonteOtS The Iom'any ,eing .aluep may 
ha.e IharaIteristiIs that pifferentiate it from the Iom'ara,le Iom'aniesv so it shoulp ,e 
assessep Uhether these IharaIteristiIs neIessitate any .aluation apNustmentS

Consiper IonteOtual im'aIts attri,uta,le to the res'onpent

7raItitioners shoulp Ionsiper Uhether some of these IonteOtual im'aIts are attri,uta,le 
to the res'onpent anp if they Ian ,e regarpep as 'reIursors or otherUise linkep to 
the allegep ,reaIhS dn some instanIesv s'eIixI Uar-relatep measuresv suIh as s'eIial 
eIonomiI measures or targetep sanItionsv may ,e attri,uta,le to the res'onpentS Por 
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eOam'lev in the LukoilwsBurgas Iasev an oil rexnery Iontrollep ,y a Russian Iom'any in 
Bulgariav 'raItitioners might assess hoU suIh a Iom'any may ha.e ,een su,NeIt to 
multi'le measuresv suIh as restriItions on the im'ort of Irupe oil in'utsv restriItions on 
the eO'ort of rexnep 'ropuIts 'ropuIep from Russian im'ortsv anp neU taO im'ositions or 
other forms of inter.entionS The eO'ert anp Iounsel may Ionsiper UhiIh restriItions Ian ,e 
pexnep as 'reIursors to the 'roteItep measure itselfS dt may ,e neIessary for the .aluator 
to analyse Uhether there is a Iausal link ,etUeen these 'reIursor measures anp the assetws 
o,ser.ep .alue pestruItionS

dn Olin v. Libyav the tri,unal peterminep that .arious unlaUful aItions attri,uta,le to the 
res'onpent 're.entep zlin from o'erating unper normal ,usiness IonpitionsS The tri,unal 
Ionsiperep the argument that the Li,yan re.olution alone Ireatep an en.ironment of Ihaosv 
thus affeIting the in.estment IlimateS –tillv it ultimately peterminep that wthese e.ents 
ZLi,yan Irisis anp Ii.il UarH po not solely Nustify zlinws Ilear unper'erformanIewS]@94

7roNeIting the .alue pri.ers

znIe the affeItep .alue pri.ers ha.e ,een pexnep anp their receItion in the IounterfaItual 
sIenario puly Ionsiperepv the .aluator must petermine hoU to 'roNeIt or estimate these 
.aria,lesS 7raItitioners Uill neep to Ionsiper Uhether the rele.ant IonteOtual effeIts are 
likely to ,e tem'orary anpv if sov hoU to Ia'ture their e.olution going forUarpv UhiIh might 
affeIt ,oth the IounterfaItual anp the aItual sIenariosS Appitionallyv Uhile eO'eItations for 
some .aria,les may ,e straightforUarp to estimatev others may ,e o,sIurep ,y heightenep 
le.els of unIertainty at the timeS Pinallyv the risk of materialisation of pifferent sIenarios 
Ian ,e mopellep eO'liIitly or it Ian ,e inIor'oratep ,y Uay of the pisIount rateM hoUe.erv the 
'raItitioner must Iarefully Ionsiper Uhat risks are a''ro'riate to inIlupe in the pisIount 
rate .ersus the Iash coU analysis to a.oip pou,le-Iounting the le.el of riskS

Consiper Uhether the IonteOtual im'aIts are likely to ,e 'ermanent or 
tem'orary

dn many Iasesv an en.ironment of Uarv sanItions anp their im'aIt is eO'eItep to ,e 
tem'orary anp therefore may affeIt an assetws .alue puring a limitep time frameS A 
knoUlepgea,le in.estor poes not eO'eIt Uar anp IonseFuent sanItions to pisru't the 
Euro'ean energy stage fore.erv although it is unknoUn hoU long the pisru'tion may 
lastS The eO'ert shoulp Ionsiper reasona,lev anp 'otentially multi'lev timelines for the 
e.olution of sanItions suIh as the 'rohi,itions on 'ropuItionv im'orts anp eO'orts of 
energy 'ropuItsv 'riIe Ia'sv ,anking restriItionsv as Uell as an e.entual Uinp-poUn of the 
IonciIt o.er timeS

dn SmurVt v. ePnPzuPlav for instanIev the Ilaimant linkep future sales to the eO'eItep 
reIo.ery of Vene(uelaws G:7 anp pi.ipep its foreIast into tUo se'arate 'hases[ 104 
)30jq)3)5v marking an eO'eItep peIline in the G:7v anp 1)4 )3);q)355v 'roNeIting an 
eO'eItep reIo.ery 'eriopv using 9im,a,Uews 'ost-Irisis traNeItory as a ,enIhmarkS The 
res'onpentv hoUe.erv arguep that Vene(uelaws reIo.ery Uoulp more Ilosely mirror that of 
TaNikistan or bkraineS The tri,unal aIIe'tep the tUo-'hase struIture anp aIknoUlepgep the 
9im,a,Ue Irisis as a suJIiently w'reIise referenIewv ,asep on analysis of the similarities 
anp pifferenIes of the Irises 'ro.ipep ,y ,oth sets of eO'ertsS]@14 bltimatelyv the tri,unal 
peIou'lep the reIo.ery of sales as a wnatural IonseFuenIew of the G:7 reIo.eryS Thereforev 
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Uhile it may ,e hel'ful to 'roNeIt timelines for eIonomiI reIo.ery or the e.olution of 
sanItionsv eO'erts shoulp ,e sure to Ionsiper the relationshi' anp 'ro,a,le sIenarios for 
the s'eIixI pri.ers that petermine the assetws .alueM for eOam'lev as reIommenpep ,y the 
tri,unal in hpilliws v. Iran to foreIast oil 'riIes 1pisIussep ,eloU4S

dn the wRussian sIenariow IounterfaItual ultimately reliep on ,y the tri,unal in Naftogaz v. 
Russiav the Ilaimants 'roNeItep s'eIixI pri.ers of the :CP mopel ,asep on the transition of 
the Crimean territory from bkrainian to Russian IontrolS]204 AIIorpinglyv s'eIixI .aria,lesv 
suIh as natural gas 'riIesv Uere initially 'roNeItep ,asep on the bkrainian regulatep regime 
for )30; 1year puring UhiIh Crimea remainep unper bkrainian so.ereignty4v transitioning to 
Russian regulatep 'riIes as of )308v Uith eO'ort 'arity eO'eItep to ,e aIhie.ep tUo years 
laterS PisIal terms Uere 'roNeItep ,asep on a similar transitional a''roaIhS]2@4

:ealing Uith unknoUn outIomes

While  the  im'aIt  of  sanItions  anp Uar-relatep  measures  may ,e  o,ser.a,le  anp 
measura,le for some .aria,les or in some Iasesv in other Iasesv there may ,e a signixIant 
pegree of unIertaintyS

Por eOam'lev in hpilliws v. Iranv the tri,unal gra''lep Uith the piJIulty of 'roNeIting eO'eItep 
oil 'riIes Uith any Iertainty at a time Uhen wthe alUays unIertain ,usiness of foreIasting 
future Irupe oil 'riIes Uas e.en more piJIult than usualwS They peterminep that a 'otential 
,uyer Uoulp ha.e 'ro,a,ly assessep a range of future 'riIesS]224

E.en if it is Ihallenging to reIonstruIt Iontem'oraneous market eO'eItationsv 'rimary anp 
seIonpary markets eOist in times of Uar-like sIenariosS Thusv the use of Iom'ara,le market 
information is rele.ant to peri.e market-,asep assessments unper suIh IirIumstanIesS 
Por the Ireation of ,ut-for sIenariov Ilaimants are likely to ha.e in their 'ossession 
poIuments that pemonstrate their eO'eItations from the time Nust ,efore the measures 
at stake Uere apo'tepS /oUe.erv one must .erify if suIh eO'eItations inIlupe or not the 
IonteOtual Ihanges or the measures IlaimepS The tri,unal in hpilliws v. Iran highlightep hoU 
informati.e suIh information Uoulp ha.e ,een hap it ,een 'resentep[

it doulC pavP bPPn pPlwful paC tpP 1laimant anC NIO1 wroviCPC information 
on pod tpPy tpPmsPlvPs or otpPr oil comwaniPs viPdPC in SPwtPmbPr 97,7 
tpP futurP of tpP oil wricP CPvPlowmPnt. It doulC pavP bPPn informativP to 
sPP podD at tpP timP of sucp pigp volatility in tpP dorlC oil markPtD actual 
markPt warticiwants assPssPC for tpPir businPss wlanning anC CPcisions tpP 
likPly coursP tpP oil wricPs doulC takP anC on dpat scPnarios tpPy grounCPC 
tpPir CPcisions at tpat timP.]234 

AIIorpinglyv  e.en  in  situations  of  market  unIertainty  pue  to  Uar-like  situationsv 
'raItitioners shoulp aphere to ,est 'raItiIe anp 'ro.ipe Iom'ara,le market e.ipenIe anp 
pata on Iontem'orary eO'eItationsS

dn the Iase of a full taking of an assetv suIh as an outright eO'ro'riationv the pisIussion 
of eO-ante .ersus eO-'ost .aluation might ,e of orperS Por eOam'lev in TEKW v. Russiav a 
Iase in.ol.ing the .aluation of bkrainian-oUnep eleItriIity assets in Crimeav Russia arguep 
that the rele.ant regulatory regime Ioulp ,e peterminep ,asep on Uhat ultimately oIIurrep 
'ost-eO'ro'riationS The tri,unal reNeItep this 'ositionv holping that the IounterfaItual 
.aluations must receIt the eO'eItations of  a reasona,le ,uyer at  the time of  the 
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eO'ro'riationv not Uhat is knoUn in hinpsightS dt aIIe'tep the Ilaimantws 'osition that a 
,uyer in )308 Uoulp ha.e eO'eItep a transition to a more fa.oura,le regulatory regimev 
e.en if that transition Uas later pelayepS]264

dn some instanIes Uhere it may ,e Ihallenging to reIonstruIt the eO'eItations at the time 
regarping the puration or intensity of the IonteOtual IonciItv tri,unals ha.e resortep to 
,aIkUarp-looking a''roaIhes to assess the future 'erformanIe of the eO'ro'riatep assetS 
Por eOam'lev the tri,unal in hpilliws v. Iran ipentixep a risk of repuIep future 'ropuItion as a 
result of national 'oliIy Ihanges coUing from the dranian re.olutionS –tillv it aIknoUlepgep 
that it Uoulp ,e im'ossi,le to Fuantify Uith IertaintyS]254 Pinallyv the tri,unal peterminep 
that 'ast earnings arounp the time of the taking Uere the most relia,le measure of .aluev 
gi.en the un'repiIta,ility of future earningsS]274

zn the other hanpv the same tri,unal Fuestionep the likelihoop that the 'arties Ioulp ha.e 
antiIi'atep the Uar that Uas initiatep in 0_j3 as of a time 'rior to the IommenIement of 
the Uarv reminping 'raItitioners that hinpsight is not alUays reasona,leS dt IonIlupep that[

-itp rPswPct to longGtPrm CisruwtionsD dpilP in rPtroswPct it is knodn tpat 
dar camP to tpP hPrsian 8ulf in 970q anC rPsultPC PvPntually in wrofounC 
anC PvPn Cisastrous consP[uPncPs for offGsporP oil owPrationsD ]. . .' tpP 
awwarPnt likPlipooC in SPwtPmbPr 97,7 of sucp a dar is CPbatablP. ]. . .' EpP 
Eribunal concluCPs tpat in SPwtPmbPr 97,7 it coulC not rPasonably pavP bPPn 
assumPC tpat tpPsP risks doulC pavP paC a signiVcant PffPct on tpP valuP of 
tpP 1laimantJs FSA intPrPsts.]284

What risks shoulp ,e inIlupep in the pisIount rate

Valuation of assets surrounpep ,y pisru'ti.e Uar-like IonteOts may Iarry higher risk faItors 
than in regular timesS A Iommon Ihallenge lies in petermining UhiIh risk faItors shoulp 
,e receItep in the ,uilping of the ,ase Iase sIenario on Iash coU 'roNeItions .ersus a 
'remium in the pisIount rateS DisNupging this alloIation Ian result in Iertain risks ,eing 
o.erlookep entirely orv Ion.erselyv Iountep tUiIe in the Iash coUs anp again in the pisIount 
rateS The 'ro,lem of unperestimation Uas 'resent in the hpilliws v. Iran matterv Uhere 
the tri,unal reNeItep the Ilaimantws .aluation as a 'ro'er estimate of market .alue pue 
to its 'ropuItion anp 'riIe estimations in Iom,ination Uith a .ery loU pisIount rateS]294 
–imilarlyv in the Amoco v. Iran matterv the tri,unal peterminep that the pisIount rate shoulp 
,e apNustep to aIIount for Iertain 're-eOisting risks to the assetws future net Iash coUv 
inIluping IurrenIy riskv forIe maNeure risk anp the o.erall wheItiI en.ironmentSw]214

Country risk is often measurep using so.ereign pe,t or C:– 1Irepit pefault sUa'4 s'reapsS 
dn times of Uarv hoUe.erv suIh measures shoulp ,e regarpep Uith Iautionv as they are 
pireItly incuenIep ,y the IonciIt anp the so.ereignws risk of pefault or teIhniIal pefaultv anp 
may receIt short-run Irisis-pri.en IonIerns 1for eOam'lev as of DarIh )3))v 67 Dorgan 
has peIlinep to inIlupe Russia in its 'u,lishep EDBd ,enIhmark pata4S]304 AIIorpinglyv 
these measures no longer Ia'ture the eO'osure to Iountry risk that is rele.ant for 'ri.ate 
in.estmentsS

The 'raItitioner must take Iare to Ia'ture all rele.ant risks in the .aluationM they must also 
ensure that UhiIhe.er risks are receItep in the eO'eItep Iash coUs are not appitionally 
inIlupep in the pisIount rateS
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Consiper the im'aIt of oUnershi' restriItions on pi.estments

Pinallyv in the IonteOt of sanItionsv forIep takeo.ers anp o'erational pisru'tionsv many 
Iom'anies ha.e ,een Iom'ellep ,y go.ernments to sell or pi.est their assetsS –trategiI 
restriItions on foreign oUnershi' of energy assets make the 'ool of Uilling ,uyers more 
restriIti.e for Iom'anies that are reFuirep to pi.est their assetsS The 'riIe reIei.ep in 
a resulting transaItion may receIt a pisIount pue to repuIep ,argaining 'oUer of the 
sellerv anp the transaItion Iosts im'osep ,y a go.ernmental regulation on its eOit o'tions 
anp timingS AIIorpinglyv an in.estor that is forIep to sell may ,e at a pisap.antagev anp 
e.en more so if forIep to sell to a restriItep set of 'otential ,uyers pue to nationality 
reFuirementsS EO'erts anp tri,unals must therefore analyse Uhether these effeIts on asset 
.alue Ian ,e Ionsiperep a 'roteItep measure anp hoU this effeIt Ian ,e 'arsep out to 
assess eIonomiI pamagesS

The rele.ant Iriterion to petermine eIonomiI .alue unper the IounterfaItual sIenario is 
often pexnep as the fair market .alue 1PDV4S The PDV is pexnep as the 'riIe at UhiIh 
an asset Ihanges hanps ,etUeen a Uilling ,uyer anp a Uilling seller in an armws-length 
transaItion unper Iom'lete information anp Uithout Iom'ulsion or pistressS]3@4 The PDV 
Iriterion eOIlupes forIep sales or other transaItions that oIIur unper IirIumstanIes of 
Iom'ulsionv a restriItep market or signixIant information asymmetriesS

dn the latter IirIumstanIesv the .alue of Iom'anies su,NeIt to a forIep sale Ian ,e 
IonIe'tually eFuatep to a sale unper pistress or Ian e.en re'resent a liFuipation .alueS 
When analysing these situationsv it is hel'ful to pistinguish ,etUeen Iom'anies that are 
forIep to sell anp those that Ihoose to sell .oluntarily in the same market en.ironmentS dn 
a Iase Uhere a forIep sale oIIurs anp triggers the ,reaIhv the 'riIe at UhiIh this forIep 
sale oIIurs may receIt the aItual .alueS dn Iontrastv the ,ut-for sIenario might neep to ,e 
apNustep to eOIlupe the forIep-sale faItor anp any other restriItion or effeIt that Ian ,e 
Ionsiperep 'roteItepS

df the restriItions on foreign national oUnershi' Uere to ,e a non-'roteItep measure anp 
are foreseen to ,eIome a relati.ely 'ermanent featurev then the assessment of market 
.alue might neep to ,e apa'tep to a market'laIe Uhere only pomestiI Uilling ,uyers eOist 
or Uhere ,uyers from restriItep nationalities are not alloUep to 'artiIi'ateS :e'enping 
on the nature of the oUnershi' restriItionsv this situation may or may not affeIt the 
assessment of market .alueS dn generalv the loUer the num,er of 'otential Uilling ,uyersv 
the higher the eOit Iosts anp thus the loUer the market .alue of the assetS

Por eOam'lev se.eral Western-oUnep u'stream Iom'anies ha.e pi.estep or are seeking 
to pi.est from their stakes in Russian 'roNeItsS The transaItion of these Russian-loIatep 
assets is likely to ,e su,NeIt to the nationality of the 'otential ,uyerS –uIh transaItions 
Uill most likely Iommanp repuIep 'riIesv not only in relation to normal o'erations ,ut also 
relati.e to a situation in UhiIh no restriItions or pisap.antages of foreign oUnershi' are 
'resentS

Por Iom'anies that .oluntarily Ihoose to sell their assetsv the situation is nuanIepS While 
they might a.oip the stee' pisIounts ty'iIally assoIiatep Uith forIep salesv the sale oIIurs 
unper ap.erse market Ionpitions anp may ,e su,NeIt to a repuIep 'ool of ,uyersS The 
IritiIal petermination is Uhether an in.estor su,NeIt to a forIep or 'ressurep sale is entitlep 
to Iom'ensation for the ga' ,etUeen the aItual sale 'riIe anp the fair market .aluev 
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apNustep to eOIlupe .alue piminution Iausep ,y the Ionpitions of the saleS The ansUer 
lies Uith Uhether the loss in .alue anp moti.ation to sell stems from IirIumstanIes that 
are attri,uta,le to unlaUful state measuresS df the ap.erse Ionpitions affeIting the assetws 
.alue Ian ,e traIep to Urongful aItions ,y the res'onpent or the moti.ation to sell Ian ,e 
linkep to unfair treatment for foreign oUnersv then a Ilaim for Iom'ensating the 'riIe ga' 
may ,e NustixepS

What Ian Ue learn from 'rior Iases] dn TEKW v. Russiav the eO'ro'riation of the Ilaimantws 
poUnstream eleItriIity o'erations anp assets Uas 'reIepep ,y the auItion of a stake in 
the Iom'anyS Although this auItion 'riIe pip not result from a forIep sale anp Uas not 
relatep to the measures 1it took 'laIe years earlier4v the tri,unal Ionsiperep that it Uas 
a wnatural 'oint of referenIewS /oUe.erv in orper to ser.e as 'roOy for PDVv it Uoulp neep 
to ,e apNustep for wthe faIt that the auItion rules striItly limitep the num,er anp nature 
of Fualixep ,uyerswv as Uell as to aIIount for the Iontrol 'remiumS]324 While the eO'erts 
su,mittep e.ipenIe regarping a''ro'riate apNustments for the Iontrol 'remiumv they pip 
not su,mit any estimatep 'riIe im'aIt pue to the auItionws restriItions on the 'ool of 
'otential ,uyersS The tri,unal founp that an apNustment of ;3 'er Ient Uas a''ro'riate 
to receIt ,oth the effeIt of a restriItep 'ool of ,uyers anp the Iontrol 'remiumS –tillv it 
'ro.ipep no hints as to a''liIa,le 'ro'ortionality of these faItorsS]334 dn other Uorpsv as the 
'arties 'ro.ipep no Fuantitati.e e.ipenIev the tri,unal pip not rule on hoU to Fuantify the 
'riIe im'aIt pue to restriItions on the 'ool of 'otential ,uyersS dn similar IirIumstanIesv 
.aluators Ioulp eOamine the literature regarping the pisIounts o,ser.ep for asset sales 
unper similar IirIumstanIesS

ConIlusion

The interseItion of Uarv sanItionsv anp state inter.entions relatep to the Russian Uar 
in bkraine 'resents Ihallenges for the .aluation of energy assets in in.estment treaty 
ar,itrationS As highlightep throughout this Iha'terv 'raItitioners must gra''le Uith the 
Iausal relationshi' ,etUeen allegep ,reaIhes anp the ,roaper IonteOtual pisru'tionsv 
as Uell as hoU to a''ro'riately receIt these faItors in pamages assessmentsS 7rior 
Iase laU offers .alua,le guipanIev em'hasising the neep for IonteOtually grounpep 
,ut-for sIenariosv thoughtful treatment of risk in pisIount rates anp Ionsiperation of any 
Ionstraints on oUnershi' anp pi.estmentS While eaIh Iase must ,e assessep on its oUn 
meritsv apo'ting a struIturepv e.ipenIe-,asep a''roaIh q praUing from ,oth eIonomiI 
theory anp 'raItiIa,le pata q Uill ,e essential for aIhie.ing relia,le .aluationsS bltimatelyv 
the goal is to Fuantify the eIonomiI im'aIt of 'roteItep measures Uithout o.erstating or 
unperstating the role of a tur,ulent geo'olitiIal ,aIkpro'S
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